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Chapter 1 
 

Calculating Damages for  
a New Business 

 
Report Introductory Matter 
 
Contributor 

Name:       John D. Finnerty 
Degrees:        MA, PhD 
Company affiliation:     Analysis Group/Economics 
Title:    Principal 

 
Report Description 

Purpose:   Damages 
Use:     Plaintiff 

 
Principal Litigation Issue 

Tort resulting from negligence 
 

Outcome 
Type of conclusion: Settlement 
Conclusion of case compared with opinions in report:    Settlement amount was 
between the damages amounts determined by the plaintiff’s and the defendant’s 
damages experts. 
 

Usefulness of Report 
The expert report quantifies the damages a start-up business suffered as a direct 
result of a disaster (a flood), which was caused by the negligence of a property 
owner, who failed to take reasonable precautions that could have prevented the 
disaster from occurring. 
 
 

Lessons from Litigation 
Principal lessons for readers illustrated by report and litigation: 
• How to calculate lost profits damages and loss of terminal net asset value damages 

for a start-up business that experiences a crippling tort 
• How to value a start-up business 
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SUPERIOR COURT OF NEW JERSEY 
MONMOUTH COUNTY 

 
 
 
NEW PLASTICS CORPORATION, 

Plaintiff, 
v.                                        Docket No. M-1999-105 
UNION WATER RESOURCES, INC., 

Defendant 
 
 
 
EXPERT REPORT OF JOHN D. FINNERTY, PH.D. 
 
 
 
EXECUTIVE SUMMARY 
 
 At the request of Case & Case, I have calculated the damages New Plastics 
Corporation ("Plastics" or the "Company") suffered in connection with the flood that 
submerged the Company's factory and headquarters facility located in Manasquan, New 
Jersey, during the weekend of November 27, 1995 (the "Flood"). I have prepared this 
report of my opinions and conclusions concerning the damages sustained by Plastics as 
a direct result of the Flood. I understand that my report will be used in connection with 
the matter styled as New Plastics Corporation v. Union Water Resources, Inc. (“Union”). 
 
 I analyzed certain financial information furnished by the Company, and various 
other documents relating to the business and financial impact of the Flood. I have 
assumed that the information I received is correct and the financial statements fairly 
presented, and I have not made any attempt to independently verify or audit this 
information. 
 
 There are three components to the damages Plastics suffered as a result of the 
Flood: 
 
1. The profits Plastics lost between the date of the Flood and the most recent 

month-end for which I have information, August 31, 1999. Lost profits represent 
the loss of economic value for the period December 1, 1995, through August 31, 
1999, that resulted from the Flood's adverse impact on Plastics' business during 
this period; 
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2. The diminution in Plastics' net asset value as of August 31, 1999. This diminution 
represents the loss of economic value for the period after August 31, 1999, that 
results from the Flood's continuing adverse impact on Plastics' business and 
operating results. It is the reduction in the value of those net assets as compared 
to what the value of Plastics’ net assets would have been at August 31, 1999, 
had the Flood not occurred. 

 
3. The out-of-pocket expenditures Plastics had to incur to clean up its office and 

manufacturing facility following the Flood, repair equipment that could be 
salvaged, and replace equipment that the Flood destroyed. I have calculated 
damages exclusive of these out-of-pocket expenditures, because counsel has 
engaged other experts to calculate them. These costs will be provided in a 
separate expert's report. 

 
 I have been asked to calculate the lost profits specified in item (1) and the 
diminution in net asset value specified in item (2). Counsel has also asked me to 
calculate Plastics’ net asset value immediately prior to the Flood. This report presents 
those calculations, which I have performed in accordance with commonly accepted 
industry standards. 
 
 A company's net assets are equal to its total assets minus its current liabilities. I 
have valued Plastics’ net assets at their Fair Market Value, which is generally different 
from their book value as reflected in the company's financial statements. Fair Market 
Value is defined as the price at which the assets could be sold in an arm’s-length 
transaction between unrelated willing parties, neither of whom is under any compulsion 
to enter into the transaction and both of whom are reasonably well-informed regarding 
the factors that can affect the asset's value. 
 
 On the basis of the analysis described in this report, it is my opinion that as of 
November 26, 1995, just prior to the Flood, the net assets of Plastics were worth 
$19,834,000. It is also my opinion that as a result of the Flood, Plastics suffered 
damages in the form of lost profits for the period December 1, 1995, through August 31, 
1999, totaling $18,858,000. Finally, it is my opinion that had the Flood not occurred, the 
net assets of Plastics would have been worth $59,008,000 at August 31, 1999, but that 
because of the Flood, its net assets were worth only $11,035,000 on that date. The 
difference between these two values, $47,973,000, equals the diminution in net asset 
value caused by the Flood. 
 
 My opinions are based upon my analysis to date. I reserve the right to update 
this report if new information becomes available through the discovery process in 
connection with the above-mentioned litigation proceeding. 
 
 I have no present or prospective interest in the Company, and I have no personal 
interest or bias with respect to the parties involved in the above-mentioned litigation 
proceeding. My compensation is not contingent on the analyses, opinions, or 
conclusions expressed in, or the use of, this report. 
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 This report was prepared in connection with the above-captioned matter and is 
intended solely for use in connection therewith. It may be used only for purposes of this 
litigation, and may not be used for any other purpose without my express written 
consent. 
 
 
THE COMPANY 
 
History of the Company 
 
 Plastics designs, develops, manufactures, and markets high-quality plastics that 
provide a unique granite or marble look. Its products have a wide array of applications. 
The Company was founded in September 1990 by Dr. Harry Garfield, who serves as 
the Company's president and chief executive officer. He is also the inventor of its 
products and the principal architect of its business and marketing plans. 
 
 The Company moved to its current location in Manasquan, New Jersey, in 
February 1995. Soon after moving in, the Company experienced a fire in June 1995, 
which interrupted production for one month. Several months after recovering from this 
fire, the Company's factory and office facility experienced the crippling Flood sometime 
during Thanksgiving weekend in November 1995 when the berm bordering the Shark 
River Canal located adjacent to the Company’s plant was breached, sending thousands 
of gallons of water into the plant and damaging the building and equipment. Union is the 
owner of the canal. The last business day immediately preceding the Flood was 
November 26, 1995. 
 
 Just prior to the Flood, the Company had arranged for GE Capital Corporation 
("GE Capital") to invest $5 million in new equity. As a result of the Flood, the Company 
was forced to use the cash it received from the GE Capital investment to repair the 
Flood damage and replace equipment that the Flood had destroyed. This diversion of 
funds forced the Company to curtail its growth and marketing plans, shelve the 
development of a promising key new product, and drastically cut back on training and 
promotional efforts. As a consequence, as described more fully later in this report, 
Plastics has been financially constrained from achieving the growth and profitability that 
could reasonably have been expected of it on the eve of the Flood. 
 
Business of the Company as of November 26, 1995 
 
 For the fiscal year ended December 31, 1994, Plastics had revenues of 
approximately $3 million and net income of approximately $158,000. Prior to the fire and 
the Flood, the Company had expected revenues to exceed $8 million and net income to 
exceed $500,000 for the fiscal year ended December 31, 1995. 
 
 Prior to the Flood, the Company was planning large increases in production and 
sales and significant improvements in productive efficiency. With the $5 million 
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investment from GE Capital, Plastics had planned to purchase new equipment and 
expand its marketing efforts. It had identified the equipment it intended to purchase; 
developed new marketing plans, including the rollout of a key new product; and 
concluded several crucial distribution agreements. Plastics planned to generate a 
significant amount of new business and expected to be in a position to deliver its 
products in a faster, more cost-effective manner. However, Plastics’ marketing plans 
were contingent upon its ability to finance its share of the marketing costs. The Flood 
severely disrupted these plans by rendering Plastics financially incapable of meeting its 
obligations under the distribution agreements. 
 
Products 
 
 As of the date of the Flood, Plastics produced three main products, Galaxy 
plastic granules; Plasticoat, which is plastic that gives a marble look; and Graniplast, 
which is plastic that gives a granite look. In addition, Plastics had developed a new 
solid-surface material, called Stoneplast, and a "granite-look" acrylic-sheet product 
called Graniplex. 
 
Galaxy Granules 
 
 Galaxy granules are cast, cured, filled polymer particles manufactured from 
pigments, fillers, resins, and other ingredients. They are used as an additive to create 
the appearance of granite or marble in a broad range of products. The granules harden 
the product's surface and provide increased fire resistance. They are available in sixty-
four standard colors; however, they can also be customized to meet the buyer's 
individual color needs. Patented in 1998, Galaxy granules are the basic building block of 
all of Plastics’ products. Plastics also sells Galaxy directly to other resin and plastic 
producers. Plastics had planned to suspend direct sales of Galaxy in 1996 and use the 
entire Galaxy output to produce higher-margin Plasticoat and Graniplast, but the Flood 
forced the Company to continue the practice of direct Galaxy sales. 
 
Plasticoat 
 
 Plasticoat was introduced in March 1993 and patented in 1996. It is a densified, 
thermoset plastic material in liquid form. It is thixotropic (does not "run" on nonhorizontal 
surfaces) and cures to a hard, uniform surface. It can be applied to a surface using 
standard spray-gun equipment. It gives the appearance of a premium solid-surface 
material. Plasticoat can be bonded to plastic laminate and other basic materials to make 
countertops, sinks, vanities, wall panels, tub and shower surroundings, facades, and 
many other products. As a result of its being sprayed, Plasticoat is nearly seamless. 
Since it is a solid-surface material, scratches and scuffs can be buffed out. Plasticoat is 
available in forty granite-look color blends, twelve solid colors, twelve color accent lines, 
and custom colors. The appearance of polished stone in a marble-look finish can be 
replicated using a matte and high-gloss finish on sprayed surfaces. Since its 
introduction, Plasticoat has received numerous industry awards for product innovation.  
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Graniplast 
 
 Graniplast, patented in 1996, is a pellet designed for use in the thermoplastics 
industry. At the time of the Flood, the Company believed that Graniplast could 
eventually become its most successful product. Graniplast blends uniformly with 
thermoplastic materials in both solid and liquid forms. The product is available in over 
forty granite-look color blends and customized colors. The first product using Graniplast 
was introduced in May 1995.   
 
Stoneplast 
 
 Plasticoat spawned a new product called Stoneplast. Stoneplast, patented in 
1996, is simply Plasticoat that has been applied to a thin board. Stoneplast is a thin 
(1/16 inch) solid surface of Plasticoat fused to a sheet of wood or other core material. It 
was created to compete directly with high-pressure laminates for kitchen and bath 
products. The Company believes that its properties are superior to those of any 
laminate currently in the market. 
 
Graniplex 
 
 Graniplex, patented in 1996, is a thermoplastic, thermoformable granite-look 
acrylic sheet, much like plexiglass/lucite. At the time of the Flood, the Company 
believed that Graniplex would be of interest to DuPont and ICI Industries, who might 
license the technology. The Company did not have plans to manufacture Graniplex itself 
because it intended to focus its limited resources on its other products. 
 
Manufacturing  
 
 The primary raw materials for most of the Company's products are thermoset 
polymers (resins), alumina trihydrate (ATH), pigments, and catalysts. These materials 
are readily available from many different suppliers. Plastics, as of the date of the Flood, 
also purchased proprietary resins from a single supplier, which had signed a secrecy 
agreement. Plastics had been approached by numerous resin manufacturers offering to 
supply resins and other materials to Plastics. It currently purchases resins from three 
suppliers.  
 
 As of the date of the Flood, Plastics manufactured Galaxy and Plasticoat using a 
manual batch system. This involves a great deal of handling of the materials during 
each step of the manufacturing process, rendering it somewhat slow and expensive. 
With the GE Capital equity infusion, Plastics planned to purchase more than $3 million 
worth of new equipment, which would have increased mechanization and reduced 
handling, and thereby reduced production costs. The new equipment would have 
allowed Plastics to achieve much higher production levels in order to meet the 
anticipated growth in the demand for its products. The new machinery would also have 
eliminated some of the work that had previously been outsourced, as well as allowing 
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Plastics to purchase raw materials in greater bulk, thereby reducing the cost of 
materials.  
 
Management and Employees 
 
 At the time of the Flood, the Company employed twenty-three nonunion workers. 
The annual payroll, including fringe benefits, was approximately $1 million. Fifteen of 
the Company's full-time employees were engaged in management, selling, or 
administrative activities, and the other eight were involved in manufacturing. 
 
 At the time of the Flood, the Company planned to hire an additional twenty 
people during 1996 for its manufacturing operations, including a vice president of 
operations. Management also planned to hire an additional fifteen people for its sales 
and administrative staff, including a marketing manager, a controller, a research and 
development manager, four technical sales staff, and accounting support staff. 
 
Investment by GE Capital 
 
 Prior to the Flood, GE Capital committed to purchase $5 million of Plastics 
Redeemable Convertible Preferred Stock (the "Plastics Preferred"). GE Capital 
purchased the Plastics Preferred during the first quarter of 1996. The Plastics Preferred 
is convertible into 49.9 percent of the Company's common stock on a fully diluted basis. 
GE Capital also received pro rata representation on Plastics’ board of directors. 
 
 Given my discussion with GE Capital personnel and a review of various GE 
Capital documents, I believe that as of the date GE Capital decided to make its equity 
investment in Plastics, GE Capital strongly believed in the market potential of Plastics’ 
products and regarded Plastics as having superior growth prospects. I have reviewed 
documents indicating that GE Capital conducted a thorough due diligence investigation 
of Plastics with the assistance of experts at its affiliate, GE Plastics, prior to committing 
to purchase the Plastics Preferred. GE Plastics, a customer of Plastics, was familiar 
with Plastics’ products and endorsed their superior characteristics and marketability. 
 
 Plastics planned to utilize the funds from the GE Capital investment to purchase 
equipment, fund working capital needs, and repay an outstanding bridge loan. The 
Company also planned to secure an asset-based line of credit. Plastics believed that 
the GE Capital investment would enable the Company to increase its market presence, 
streamline its production processes, and improve its profit margins. For example, 
Plastics purchased resins at an average cost of between $1.00 and $1.20 per pound at 
the time of the Flood. If Plastics had purchased the new equipment, it would have had 
sufficient storage capacity and turnover to allow it to purchase resins at about $0.80 per 
pound. As a second example, Plastics outsourced grinding at a cost of about $0.32 per 
pound. If grinding were done internally, the cost of grinding would fall to $0.11 per 
pound. At the date of the Flood, Plastics planned to add five grinding machines with a 
combined output of 15,000 pounds per hour to achieve this cost saving. As a third 
example, Plastics outsourced compounding, which cost between $1.20 and $1.50 per 
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pound. With the new equipment, Plastics would have been able to perform the 
compounding internally at a cost of approximately $0.15 to $0.35 per pound, with the 
majority of compounds costing $0.15 per pound. 

 
 

THE PLASTICS INDUSTRY IN NOVEMBER 1995 
 
Thermoplastics and Thermosets 
 
 Plastics are divided into two categories, thermoplastics and thermosets. 
Thermoplastics can be repeatedly melted down and reformed into either their original 
condition or into new products with the addition of heat. Thermoplastics account for 
about 90 percent of all plastics production. There is a broad range of uses, extending 
from packaging (e.g., bags, bottles, and food containers) to building and construction 
products (e.g., structures, pipes, conduits, and fittings) to consumer and institutional 
goods (e.g., kitchen and bath wares, toys, sporting goods, transportation equipment, 
furniture, and electronics goods). 
 
 Thermosets are created in much the same way as thermoplastics, but the resin is 
subjected to a slightly different chemical reaction. As a result, thermosets can be 
molded only once. They are very versatile because, although they may not be recycled, 
they can be rigid, resilient, flexible, corrosion resistant, weather resistant, and/or flame 
retardant. They can also be reinforced and pigmented. Because of this diversity of form, 
thermosets have a broad range of applications.  
 
Industry Growth and Competition 
 
 The plastics industry grew steadily between 1989 and 1995, with sales and 
production growing at a compound annual rate of just over 5 percent, according to 
Standard & Poor’s Industry Surveys (Feb. 8, 1998). This growth can be attributed 
largely to the fact that since the 1950's, plastics have increasingly been substituted for 
natural materials, such as wood, glass, paper, rubber, leather, and metal in almost 
every imaginable application.  
 
 As of the date of the Flood, products exhibiting either a granite or marble look 
were in strong demand in both the consumer and commercial markets. The Company 
believed that the granite look appealed to more than 20 percent of the solid-surface 
market. The granite and marble patterns appealed to end users because of their ability 
to hide dirt and their reduced need for cleaning.  
 
 Although there are many small producers of plastics and resins that specialize in 
one or two product lines, there also exist many large producers. Dow Chemical, Union 
Carbide, Amoco, Exxon, Chevron, and GE Plastics are just a few of the larger 
companies actively involved in the plastics industry. 
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THE PRE-FLOOD PERIOD 
 
Results of Operations Prior to the Flood 
 
 The Flood occurred just prior to the end of fiscal 1995. The fire also adversely 
affected operating results in 1995, in June 1995. I understand that by the time of the 
Flood, the Company had fully recovered from the fire; the Manasquan facility was in full 
production by September 1995. Sales fell to $2,262,573 in 1995, representing a 25 
percent decrease from the previous year. However, business interruption insurance 
payments stemming from the fire raised total revenue to $3,062,573, a slight increase 
from 1994. 
 
 The Company posted a 1995 operating loss of $616,744, a marked decrease 
from the $278,295 in operating income realized in 1994. It suffered a net loss of 
$987,784 for 1995, as compared to net income of $203,272 for 1994. Much of the 1995 
loss can be attributed to the decrease in sales revenue and increase in expenses 
caused by the Flood. Because of the Flood and the GE financing, the Company's 1995 
operating results are not indicative of the Company's profitability or its prospects at the 
time of the Flood. 
 
Financial Condition of the Company as of November 1995 
 

 At the time of the Flood, the Company's capitalization was as shown in Exhibit 
1.1 (See Exhibit 1.1). 

 
 
 Prior to the GE Capital equity investment, the Company's book value of equity 
was negative because of the losses it had experienced during its start-up phase, which 
is typical of developing companies. 
 
Marketing Strategy 
 
 Prior to the Flood, the Company identified kitchen/bath, furniture, and 
construction as its three largest markets, and planned to reach these markets through 
two different distribution channels. The Company planned to tailor its marketing and 
sales strategy to each market and to each application opportunity. By the time of the 
Flood, Plastics had established a national network of six distributors to penetrate the 
fiberglass-reinforced plastic market. These distributors were going to develop the 
markets for both Galaxy and Plasticoat within their respective geographic areas. 
Additionally, the Company also had entered into a master distribution agreement with 
Formica (for Plasticoat) and was negotiating a master distribution agreement with 
Solem (for Galaxy). The Formica agreement targeted the kitchen/bath and furniture 
markets, while the Solem agreement targeted the cast polymer industry. The Company 
believed that these agreements would leverage its investments in certain sales and 
marketing activities, while enabling it to penetrate relatively fragmented markets in a 
cost-effective manner due to the distributors' established sales networks. 
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Marketing Galaxy 
 
 As of the date of the Flood, Plastics was negotiating a master distribution 
agreement with Solem to market Galaxy in a premixed format. Plastics believed that a 
master agreement with an ATH producer such as Solem that offered the product in a 
premixed, easy-to-use form would accelerate the market acceptance of Galaxy. Solem 
had the capacity to market Galaxy in premixed form to the cast polymer and 
compression molding industries internationally. Due to the Flood, Plastics lost major 
users of Galaxy, such as R.J. Marshall and Formica (Surrell), which had previously 
accounted for 60 percent of Plastics’ Galaxy sales. 
 
Marketing Plasticoat 
 
 Plasticoat is positioned between solid-surface materials and installed laminates. 
Typically, custom fabrication and installation result in the laminate costing consumers 
$12.00 per square foot installed, while solid-surface material (depending on its 
thickness) sells for $60.00 to $75.00 per square foot. A Plasticoat countertop could be 
manufactured at a cost close to that of high-end plastic laminate ($18.00 to $20.00), yet 
offer all the attributes and appeal of solid-surface materials. The wide gap in consumer 
costs would provide Plasticoat products with significant flexibility in terms of pricing 
strategies. 
 
        The Company appointed Formica as its exclusive distributor of Plasticoat in July 
1994. The distribution agreement encompassed the following worldwide markets: 
kitchen and bath, furniture, hospitality, health, education, commercial building, 
restaurant, transportation, and do-it-yourself. A master agreement with Formica would 
give Plastics an effective way to penetrate the markets for these products. Formica 
agreed to use its best efforts to market Plasticoat and agreed to purchase specified 
annual target amounts of Plasticoat and ancillary products. The targets included 
cumulative minimum volumes of $42 million and $89 million by December 31, 1997 and 
1999, respectively. In addition, the agreement required Formica to implement a 
comprehensive marketing plan. As of the date of the Flood, Formica planned to have 
trained distributorships worldwide. 
 
Marketing Graniplast 
 
  The Company believed that the primary customers for Graniplast would be 
several thermoplastic resin manufacturers and their customers. It also believed that the 
longer Graniplast was exposed to the marketplace, the greater the number of 
applications that would develop. Many products can be made from Graniplast, including 
sinks, toys, panels, automobile interiors, telephones, fax machines, desk accessories, 
bookends, trophies, moldings, and cosmetic containers, as well as color-coordinated 
kitchen, bath, and office products. Sales of Graniplast would not detract from the sales 
of Plasticoat or Galaxy, because Graniplast is utilized by manufacturers in the 
thermoplastic industry, whereas the thermoset industry utilizes Galaxy and Plasticoat.  
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 Of the 55.9 billion pounds of thermoplastic resins produced in 1994, 
management believed that Graniplast could be utilized in 5.8 billion pounds of that total. 
Assuming that the Company could eventually obtain 5 percent of the potential market, 
the sales of products containing Graniplast would equal 290 million pounds, of which 58 
million pounds, or 20 percent (based on the percentage of Graniplast per pound of 
thermoplastic mixture), would be Graniplast. At the time of the Flood, the Company 
projected that it would be able to sell more than 6 million pounds of Graniplast annually 
by 1996. 
 
 Plastics had been working with the Plastics Division of General Electric Company 
("GE Plastics") since July 1994 and had completed manufacturing trials using 
Graniplast and three of GE Plastics' resins. The Company believed that GE would make 
available to all of its customers, through Polymerland (GE's wholly owned resin 
distribution business), a granite look for products using these resins by year-end 1995. 
Discussions with GE Plastics prior to the Flood indicated that Plastics would produce 
Graniplast and ship it directly to GE's customers under Plastics’ label. The Company 
believed that the products made from the three resins combined with Graniplast would 
have annual sales of approximately $1.8 billion. 
 
 Plastics also planned to supply Graniplast to a joint venture that had been formed 
between GE Plastics and a group of compression molders who were manufacturing and 
marketing a new line of inexpensive bathroom-related products through mass 
merchandisers. The first product was introduced in May 1993. At the time of the Flood, 
Plastics had also completed trials at a GE Plastics manufacturing facility of extrusion-
molded thermoformable panels for use in aircraft, automotive, and other interior 
applications. Around 1993, GE Plastics developed Nuvel™, a new surfacing material 
with applications in countertops, vanities, and sinks. At the time of the Flood, Plastics 
was working with GE Plastics to use Graniplast to provide a granite-look for Nuvel. It 
was the Company's belief, prior to the Flood, that over 20 percent of the Nuvel line 
would eventually use Graniplast. 
 
 

VALUATION OF PLASTICS NET ASSETS AS OF NOVEMBER 26, 1995 
 
 There are three approaches utilized to determine the Fair Market Value of an 
asset:  the Income (or Discounted Cash Flow) Approach, the Market Comparables 
Approach, and the Cost (or Underlying Asset) Approach.  
 
Income Approach 
 
 The Income Approach utilizes the Discounted Cash Flow ("DCF") method of 
valuation. The DCF technique measures intrinsic value by reference to an enterprise's 
expected annual free cash flows over a reasonable future period, usually five years, and 
a terminal value as of the end of the period. These future free cash flows and the 
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terminal value are discounted to the present at a required rate of return (or discount 
rate) that is commensurate with the entity's inherent business and financial risks. 
 
Market Comparables Approach 
 
 The Market Comparables Approach is based upon the examination and analysis 
of either (1) the prices paid for publicly traded companies that are comparable to the 
business entity in question or (2) the prices paid in connection with corporate changes 
of control involving comparable publicly traded companies. Market-derived multiples are 
applied to the appropriate financial indicators of the subject business, such as earnings 
before interest and taxes (EBIT) or earnings before interest, taxes, depreciation, and 
amortization (EBITDA), to determine a range of values for the business that are 
consistent with the valuation benchmarks. 
 
Cost Approach 
 
 The underlying premise of the Cost Approach is that the book value or 
replacement cost of an asset, after adjustment for depreciation, equals its Fair Market 
Value. This approach is sometimes utilized when a company's balance sheet does not 
reflect the market appreciation of certain discrete assets, such as real estate or 
intangible assets, whose value can nevertheless be readily determined. Book values 
are adjusted accordingly in that case. The value of the company is based on the Fair 
Market Value of its assets less the Fair Market Value of its liabilities, that is, the Fair 
Market Value of its net worth. 
 
Choice of Methodology 
 
 I concluded that the Income Approach is the most suitable method for 
determining the Fair Market Value of Plastics’ net assets as of November 26, 1995. 
Because of the early stage of the Company's development in November 1995, I could 
not identify any publicly traded companies that I regarded as truly comparable to the 
Company at that time. For the same reason, I was also unable to identify any 
acquisitions of public companies as of that date that I regarded as useful comparables. 
In addition, I concluded that the Cost Approach would not be useful because of the used 
condition and nature of the Company's production equipment and the fact that its most 
valuable assets were its patents, the value of which could more easily be taken into 
account using the Income Approach. 
 
Projections 
 
 My application of the Income Approach necessitated the use of projections for 
the Company as of November 26, 1995. The projections used to value a company as of 
a particular date should reflect the information available as of that date and any events 
that could reasonably have been foreseen as of that date. They should not include the 
impact of any subsequent events that could not reasonably have been foreseen as of 
the valuation date.   
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  Management provided me with historical financial statements for the years ended 
September 30, 1992, through December 31, 1994, as well as for the nine months ended 
September 30, 1995. I also reviewed thirty sales and distribution agreements for 
Plastics’ products. Based upon Plastics’ historical results, my review of the sales and 
distribution agreements, discussions with both Plastics’ management and a 
representative of GE Capital, and my analysis of industry and economic trends, I 
developed a set of financial projections for Plastics as of the date of the Flood, 
assuming the Flood had not occurred. The financial projections for the years ended 
December 31, 1996, through 2000 are provided in Exhibit I.2.  
 
Determination of the Free Cash Flows and Terminal Value 
 
 The free cash flow for each year of the projection period was calculated by 
adding to after-tax operating earnings any noncash expenses, such as depreciation and 
amortization, and subtracting projected capital expenditures and incremental 
investments in working capital. The required amount of working capital was estimated 
according to Plastics’ normalized, historical level of working capital. 
 
 In addition to annual free cash flow over the projection period, DCF analysis 
requires an estimate of the terminal value of the Company, reflecting the value of the 
total capital at the end of the projection period, in this case as of year-end 2000. The 
terminal value was calculated by taking an average of the net asset values calculated 
by applying the EBIT and EBITDA multiples for a set of firms that would be comparable 
to Plastics on the basis of its 2000 projected financial results and financial condition. 
The estimated terminal asset value is $76,923,000. (See Exhibit 1.3.)  
 In 1995, Plastics had the risk profile of a company in the embryonic stage of its 
life cycle. Such companies are very risky, and investors require rates of return 
commensurate with this risk level. Consequently, I discounted the free cash flows and 
terminal value at a discount rate of 40 percent to reflect the rate of return that investors 
were requiring in November 1995 to make equity investments in ventures with the same 
risk profile as Plastics. 
 
Conclusion as to Value 
 
 Exhibit 1.3, section II provides my DCF valuation of Plastics’ net assets as of 
November 26, 1995. I have determined the value of Plastics’ net assets to be 
$19,834,000 as of that date. 
 
 

THE POST-FLOOD PERIOD 
 
Overview of the Plastics Industry since 1995 
 
 Riding on the strength of the post-1993 economic expansion, the plastics 
industry has exhibited healthy growth. Rising levels of consumer confidence, 
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discretionary income, housing starts, construction, and remodeling expenditures have 
all contributed to the general increase in demand for plastics products. Plastics industry 
sales rose at a compound annual rate of nearly 6 percent during the 1988 to 1998 
period. Sales rose every year. According to Standard & Poor's Industry Survey, much of 
the growth exhibited by the plastics industry can be attributed to the increased 
acceptance of plastics products as viable substitutes for natural materials such as 
wood, glass, paper, and metals. 
 
 Industry sources estimated that the U.S. market for all applications of high-
pressure plastic laminates (countertops, doors, tabletops, store fixtures, bars, and 
furniture) would be approximately 3 billion square feet in 1996. It also estimated that the 
worldwide market for these products would be approximately 6 billion square feet. 
Laminates are the most commonly used countertop material because they are 
inexpensive, easy to install, and durable. However, they are poor heat resistors, have 
visible dark edges, and lend themselves to repair and bonding problems.  
 
 Industry sources estimated that the worldwide wholesale market for solid-surface 
materials would be approximately 30 million square feet, or $400 million, and would 
grow at approximately 10–15 percent per year from 1995. The majority of laminate 
manufacturers offered solid-surface materials under their own trademarks, and nearly 
all utilized Galaxy for their granite-look products. DuPont, with its Corian product, is the 
dominant manufacturer of solid-surface materials. 
 
The Economy since 1995 
 
 Overall, the American economy has remained healthy and strong since the 
Clinton Administration came into office in 1993. The so-called Goldilocks economy—not 
too hot, not too cold, and just right—has displayed a remarkable level of resilience since 
1993. Economic growth has proved to be sustainable, while the unemployment rate and 
inflation rate have shown marked decreases during this period. 
 
 The unemployment rate has fallen below the often-cited NAIRU (nonaccelerating 
inflation rate of unemployment) threshold of 6 percent to 4.9 percent, notably without 
any resultant increase on the inflation rate. In 1992, inflation as measured by the core 
consumer price index ("CPI") (the core CPI excludes the volatile energy and food 
components) was 3.7 percent. Since 1996, core inflation has remained below 3 percent 
per year. In fact, the combination of low unemployment and stable inflation has given 
the United States the lowest so-called misery index since the 1960s. In addition, the 
economy has spurred the creation of over 11 million jobs since 1995. Over the same 
period, there has been a substantial reduction in the federal budget deficit. Due to rapid 
GDP growth, the deficit has fallen to its lowest level in twenty years. 
 
The Flood 
 
 During Thanksgiving weekend 1995 (November 27, 1995, through November 30, 
1995) a breach in the berm alongside Union’s Shark River Canal caused significant 
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water damage to Plastics' facility that housed both its corporate offices and its 
manufacturing plant. The Flood destroyed almost the entire inventory of the Company 
and damaged its office equipment and office space. Plastics lost its manufacturing 
operations for approximately three weeks while mud and river silt were removed from 
the floors and walls of the factory. In addition, most of Plastics’ manufacturing 
equipment was either severely damaged or destroyed. The Flood forced Plastics to 
drastically alter its business strategy. 
 
How the Flood Disrupted the Company's Plans and Operations 
 
 To get Plastics up and running after the Flood, the GE Capital funds were used 
to pay for Flood-related expenses, as described earlier in this report. (In addition, a 
bridge loan came due at a cost of $0.9 million at year-end 1995, thereby depleting what 
remained of the $5 million invested by GE Capital.) Having to incur more than $3 million 
of unforeseen Flood-related expenses, and having to use the GE Capital funds to keep 
the business operating following the Flood meant that Plastics could not finance the 
capital investments it had planned and had to drastically alter its business plans. 
 
Production of Galaxy 
 
 Galaxy, which Plastics had planned on phasing out of its sales and marketing 
efforts, became a Company staple after the Flood. Not wanting to risk losing the market 
that had been growing for its granite-look product, and unable to produce enough 
Plasticoat and Graniplast to satisfy demand, the Company decided to continue selling 
Galaxy to other manufacturers. Because Galaxy has the lowest profit margin of any 
Plastics product, the Company is not able to earn the greater profits that it could have 
realized from selling higher-margin Plasticoat and Graniplast. The Company sells 
Galaxy to producers who use it to create products for consumer uses that Plasticoat or 
Graniplast could otherwise satisfy. As of the date of this report, Plastics is selling Galaxy 
at a rate of roughly one million pounds per year.  
 
 Plastics had planned to purchase grinding equipment with part of the funds it 
received from GE Capital. If it had purchased this equipment, it would have been able to 
grind its own Galaxy at a cost of about 11 cents per pound. Instead, Plastics has 
continued to outsource its grinding needs at a cost of about 32 cents per pound. 
 
Production of Plasticoat 
 
 Prior to the Flood, Plastics did not expect Plasticoat to be a big focus of the 
Company. However, after the Flood, Plasticoat became the key product for four 
reasons: (1) a low overhead is associated with its production, (2) it was already well 
established in the market, (3) it had a wide variety of applications, and (4) Plasticoat 
production equipment was the easiest and least expensive to repair after the Flood. 
 
 Plastics now believes that Plasticoat has become such an important product that 
many companies have begun to produce similar products. While no competing product 
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has duplicated all the properties of Plasticoat, a similar look can be achieved. In fact, 
over the last five years, Plastics has put several companies on notice for potentially 
violating its patents. As a result of these warnings, the infringing companies seem to 
have stopped their efforts (at least in their marketing activities). 
 
 Plastics had also planned on purchasing compounding equipment with a portion 
of the funds it received from GE Capital. If the Company had purchased this equipment, 
it 
would have been able to compound its own materials at a cost of about 35 cents per 
pound. Instead, Plastics continues to outsource its compounding at a cost of about 
$1.25 to $1.80 per pound. 
 
Production of Graniplast 
 
 Just prior to the Flood, Plastics expected Graniplast to become its most profitable 
product. With an expected gross profit margin in excess of 70 percent, Graniplast's 
margins would far exceed the margins for the other products Plastics produces. 
Nevertheless, as a direct consequence of the Flood, the Company felt it was more 
prudent to spend its limited resources promoting Plasticoat, which was already 
established in the market. 
 Production of Graniplast, which was about to become the Company's primary 
product, had to be halted entirely because of the Flood. The Company was not able to: 
(1) hire the sales staff necessary to market the product, (2) purchase the new 
equipment it needed to produce Graniplast, (3) afford the research and development 
staff already working on Graniplast at the time of the Flood, (4) honor its commitments 
for the delivery of Graniplast to the many established users previously mentioned, 
including GE Plastics, or (5) meet the projected growth in demand for Graniplast. 
 
 As of the date of the Flood, the Company had already made a significant 
investment to prepare for the production and sale of Graniplast. For every potential 
customer, sales calls must be made, samples must be created, specific research and 
development must be performed, quality control testing must be done, and technical 
support must be provided. These up-front investments are all relatively expensive. In 
view of the Company's constant shortage of working capital after the Flood, the 
Company decided that, although there was apparently considerable demand for 
Graniplast, it lacked sufficient resources to support the product and fully develop its 
potential. In particular, the Company determined that it could not afford to retain its 
primary Graniplast employees.  
 
Effect of the Flood on Plastics’ Marketing Strategy 
 
 Before the Flood, product marketing and promotion were a main focus of the 
Company. As noted, Plastics had planned to hire additional salespeople to broaden its 
marketing reach. Without the money to hire these employees, or the ability to meet any 
demand this expanded sales force would have been able to generate, Plastics 
drastically curtailed its marketing efforts. 
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 As discussed earlier in this report, Plastics had concluded an agreement with 
Formica to conduct a joint marketing campaign starting in 1996. Formica decided not to 
conduct the campaign because of the Company’s weakened condition following the 
Flood. 
 
 The Company's post-Flood financial difficulties also limited its ability to attend 
industry trade shows and conferences. For example, Plastics had planned to unveil 
Graniplast at the National Plastics Exposition in Chicago in June 1996. Plastics 
attended the trade show, introduced the product, and received thousands of leads. 
However, it was not able to capitalize on the interest Graniplast generated because of 
the Flood's impact on its financial condition. 
 
 Plastics had also planned to hold training sessions to market Plasticoat around 
the country and develop a nationwide group of experienced applicators. With no money 
available to pay for this program, Plastics had to limit these training classes (which are a 
requirement for using Plasticoat) to monthly sessions, which it holds at its headquarters 
in New Jersey. This restriction severely limits the number of applicators Plastics can 
train, because it is difficult and expensive for users from other parts of the country to 
attend such training sessions when they are only provided in the Northeast. Although 
over 600 people have successfully completed this training since 1995, this number is 
but a small fraction of the expected number of "graduates" Plastics would have had by 
now if it had had adequate funds to hold these sessions around the country. 
 
 Prior to the Flood, Plastics had high expectations for selling Galaxy to 
manufacturers of resilient flooring products. However, Plastics was unable to provide 
staffing and samples, so it was unable to develop this market to its full potential. 
Although Plastics continues to sell to this market segment, its sales are only a fraction 
of its pre-Flood expectations. 
 
Effect of the Flood on Staffing 
 
 The Company planned to add twenty employees to the Manufacturing 
Department during 1996, including a vice president of operations. Management also 
planned to add fifteen additional people to its sales and administrative staff, including a 
marketing manager, a controller, a research and development manager, four technical 
salespeople, and accounting support staff. Financial constraints resulting from the Flood 
prevented Plastics from hiring any new staff. 
 
 As a result of the Flood, not only was there not enough money available to hire 
the anticipated future employees, but Plastics had to lay off six employees due to the 
lack of funds to pay them. It had to eliminate the positions of vice president of 
thermoplastics, vice president of thermoset resins, and director of research and 
development, as well as senior marketing positions and experienced research and 
development staff. The loss of these staff members was a very serious blow to the 
Company, its product development plans, and its anticipated sales efforts. The loss of 
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these employees rendered Plastics unable to continue the production and sale of 
Graniplast. 
 
Conclusion Regarding the Impact of the Flood 
 
 The U.S. economy is currently experiencing one of the longest periods of 
sustained economic growth of the entire postwar period, and the plastics industry has 
benefited from this favorable economic environment. Because the Company had to use 
the funds it had earmarked for capital investment to overcome the problems created by 
the Flood, it was forced to miss out on the opportunity to benefit from this economic 
expansion. 
 
 

CALCULATION OF PROFITS LOST DUE TO THE FLOOD 
 
 The Flood has had a profound adverse impact on the Company, its profitability, 
and its net asset value. This section explains my calculation of the pretax profits Plastics 
lost on account of the Flood. Pretax profits are calculated, rather than after-tax profits, 
because damage awards represent taxable income to the recipients. 
 
 Projected pretax operating income for Plastics for the period from December 1, 
1995, through August 31, 1999, is calculated in Exhibit 1.2.   Exhibit 1.4 also provides a 
detailed comparison of projected and actual profits for Plastics. There is a significant 
shortfall, which is the direct result of the Company having to redirect the funds originally 
earmarked to fund its growth instead to cover the cost of cleaning up its manufacturing 
facility and repairing or replacing equipment damaged in the Flood. This difference 
represents the loss of profits Plastics suffered due to the Flood for the time period 
extending from the date of the Flood to August 31, 1999. 
 
 This method of calculation is appropriate because the Company continues to 
believe that the business and marketing plans it had formulated at the time of the Flood 
remain feasible today, despite the passage of nearly three and three-quarters years 
since the Flood. I conclude that as a result of the Flood, Plastics suffered lost profits 
equal to $18,858,000 on a pretax basis for the 3.75-year period extending from 
November 26, 1995, through August 31, 1999. 
 
 I have included all costs, including both fixed and variable costs, in my lost profits 
calculations. Typically, lost profits are calculated by estimating the incremental sales 
that were lost due to an event minus the variable costs associated with such sales. 
Fixed costs are excluded from a lost profits calculation—because they would have been 
incurred in any event—unless the event(s) that gave rise to the lost profits also altered 
the company's capital expenditure program, and hence its "fixed" costs. My calculation 
explicitly recognizes the impact of the Flood on Plastics’ capital expenditure plans. In 
particular, it explicitly recognizes that the funds used to cover more than $3 million of 
Flood-related incidental expenses had been raised to pay for the capital expenditures 
needed to fund the Company's growth plans. I believe that it is therefore appropriate in 
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performing the damages calculation to take into account Plastics’ anticipated growth, 
which would have been possible only if Plastics had purchased the additional 
equipment it had planned to buy and had hired the additional salaried employees it had 
planned to hire. Therefore, my lost profits calculation properly includes both fixed and 
variable costs. 
 
 

VALUATION OF PLASTICS NET ASSETS AS OF AUGUST 31, 1999 
 
  Management provided me with historical financial statements for the years ended 
September 30, 1992, through December 31, 1998, as well as for the eight months 
ended August 31, 1999. On the basis of Plastics' historical results, discussions with both 
Plastics management and an official of GE Capital, and my analysis of industry and 
economic trends, I developed a set of projections for Plastics for the five-year period 
2000–2004. These financial projections are provided in Exhibit 1.5.  
 
Determination of the Free Cash Flows and Terminal Value 
 
 The annual free cash flows were calculated by adding to after-tax operating 
earnings any noncash expenses, such as depreciation and amortization, and 
subtracting projected capital expenditures and incremental investments in working 
capital. The estimate of the required amount of working capital was based on Plastics’ 
normalized, historical level of working capital.  I also determined the terminal value of 
the Company. (See Exhibit 1.6.)  The terminal value represents the projected value of 
Plastics’ net assets as of year-end 2004. The terminal value was calculated by taking an 
average of the net asset values calculated by applying the EBIT and EBITDA multiples 
for a set of comparable firms. The estimated terminal asset value is $38,157,000. 
 
 I discounted the free cash flows and terminal value at a discount rate of 30 
percent to reflect the rate of return that investors were requiring as of August 31, 1999, 
to make equity investments in ventures as risky as Plastics. This required rate of return 
is lower than the 40 percent required rate of return I used to value Plastics’ net assets 
as of November 26, 1995, because Plastics now had a longer history of operations and 
lower risk. For example, it had secured patent protection for its main products since 
1996. However, Plastics had only recently become profitable, and it remained a 
relatively small company, and so a 30 percent discount rate is appropriate. 
 
Conclusion as to Value 
 
 Exhibit 1.6 (section II) provides my DCF valuation of Plastics’ net assets as of 
August 31, 1999. I have determined the Fair Market Value of Plastics’ net assets to be 
$11,035,000. 

 
 

CALCULATION OF THE DIMINUTION IN PLASTICS’ NET ASSET VALUE 
AS OF AUGUST 31, 1999 
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 The diminution in net asset value as of August 31, 1999, which is calculated in 
this section, represents the loss of earning power for the period after August 31, 1999. 
This loss is due to the continuing material adverse impact of the Flood on the earning 
power of Plastics’ assets. Even if Plastics could begin to carry out its original business 
plan, the Company currently finds itself in a position that is substantially inferior to the 
one it would have been in today had the Flood not occurred. To determine this 
diminution in value, I compared the actual value of Plastics’ net assets as of August 31, 
1999, with the value of Plastics’ net assets as of August 31, 1999, assuming that the 
Flood had not occurred. 
 
Value of Plastics’ Net Assets as of August 31, 1999, If the Flood Had Not Occurred 
 
 I concluded earlier in this report that Plastics should have been able to grow its 
business in accordance with the projections presented in Exhibit 1.2 if the Flood had not 
occurred. Those projections therefore enable me to determine the value of Plastics’ net 
assets as of August 31, 1999, if the Flood had not occurred. 
 
 Because Plastics would have had approximately seven years of operations and, 
according to the projections in Exhibit 1.2,would have reached $28.7 million of sales 
and $6.5 million of operating income for fiscal 1998, Plastics would have reached a size 
and level of profitability such that there would be several publicly traded companies that 
could be considered comparable to it at August 31, 1999. I was therefore able to utilize 
the Market Comparables Approach to determine a range of implied market values for 
the net assets of Plastics as of August 31, 1999, if the Flood had not occurred. 
 
Market Comparables Approach 
 
 The Market Comparables Approach I applied is based on an analysis of publicly 
traded companies that are similar to the business entity in question. I utilized the 
FactSet and Bloomberg financial information databases to identify publicly traded 
companies similar to Plastics. In addition to assessing similarity in terms of business 
operations, I narrowed the list of comparable companies according to a review of their 
earnings before interest, taxes, depreciation, and amortization, relative to that of 
Plastics. I identified five companies that are comparable to Plastics. 
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Market Multiples for the Comparable Companies 
 
 For each publicly traded comparable company, I obtained the latest available 
financial information as of August 31, 1999. The market multiples and ratios were 
calculated from the latest twelve months' financial results for each company. I computed 
the market value of the equity of each company by multiplying the number of shares of 
common stock outstanding times the share price. I then computed the total capital of 
each company by summing the market values of the equity and the interest-bearing 
debt. I used the book value of debt to approximate its market value. The total capital 
was then adjusted to exclude any non-operating assets, such as excess cash. 
 
 I computed total capital/EBIT and total capital/EBITDA multiples for each publicly 
traded comparable company. EBITDA is an indicator of operating cash flow, and EBIT 
is an indicator of operating earnings on an unlevered basis. Since the aforementioned 
figures are computed on a before-interest and pretax basis, they are not affected by 
differences in financial leverage, purchase accounting, or taxes. My analysis of the five 
publicly traded comparable companies indicated the following multiple ranges: 
 

   
             

Calnetics     PVC      O'Sullivan  Applied  American       
Average     Extrusion Biltrite 

 
Total Capital/EBIT             7.5x          8.3x           9.4x              8.7x                5.7x            
7.92x 
Total Capital/EBITDA        6.2           5.4             6.7                6.7                  4.0              
5.80                   
 
 I used both multiples in determining the value of Plastics' net assets. Applying the 
average multiples to Plastics’ EBITDA and EBIT for the twelve months ended August 
31, 1999, leads to an average net asset value of $59,008,000. (See Exhibit 1.7.)    
 
 The diminution in Plastics’ net asset value as of August 31, 1999, is the 
difference between Plastics’ actual net asset value as of August 31, 1999, and its value 
on that date as if the Flood had not occurred. Subtracting the actual net asset value of 
$11,035,000 from $59,008,000, which represents the net asset value of the Company 
assuming that the Flood had not occurred, the diminution in the net asset value of 
Plastics as of August 31, 1999, stemming from the Flood amounted to $47,973,000. 
 
 It is my opinion, which I have reached to a reasonable degree of certainty based on the 
analysis presented in this report, that Plastics suffered lost profits of $18,858,000 and a 
diminution in net asset value of $47,973,000, for total damages of $66,831,000, as a 
direct result of the Flood. This damages estimate is exclusive of out-of-pocket 
expenditures, which are covered in a separate report, as well as any prejudgment 
interest or litigation costs the court might award. 
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November 13, 1999   John D. Finnerty, Ph.D. 
Date     Signed 

 
 

 See Exhibits 1.1through 1.7 
 


