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Professional designations:   CPA, ABV 
Company affiliation:   Analysis Group/Economics 
Title:   Principal 

 
Report Description 

Purpose: Damages 
Use: Defendant/rebuttal 

 
Principal Litigation Issue: 

Business tort related to alleged provision of counterfeit copyrighted software 
 
Outcome 

Type of conclusion: Settlement 
Conclusion of case compared with opinions in report: Report had favorable  
 impact on result. 

 
Usefulness of Report 

Assisted the client in reaching a favorable settlement 
 
Lessons from Litigation 
Principal lessons for readers illustrated by report and litigation: 
 
• Don’t just perform mechanical calculations.  Be sure the damage analysis is a    

reasonable representation of the “but for” world. 
 

• If your assumptions are inconsistent with historical actuals, be prepared to justify 
them. 
 

• When relying on comparable company information, make sure that the comparables 
are in fact comparable.   
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• Cases are not just two phases: liability and damages.  In fact, cases are three phases: 

liability, causation, and damages.  Be careful to get the causation element right.  A 
defendant may be liable, and the plaintiff may have suffered damage, but the two may 
not be connected.  Often, the defendant’s expert can demonstrate the lack of linkage 
between the claimed liability act and the measured damages. 
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EXPERT REPORT OF JEFFREY H. KINRICH 
 

Abacus Business Systems, Inc. and Jeff R. Curtis v. Electronics World, Inc. 
 
Assignment 

I have been engaged by Electronics World, Inc. to provide expert testimony 
in the matter of Abacus Business Systems, Inc. and Jeff R. Curtis v. Electronics 
World, Inc., pending in the United States District Court for the Southwestern 
District of California.  Specifically, I am to consider and respond to the expert 
report of Kevin R. Merz and to provide an independent assessment of the alleged 
historical and future losses of Abacus Business Systems, Inc. (“Abacus”) and Jeff 
R. Curtis resulting from the alleged actions of Electronics World, Inc. (“Electronics 
World”).  Although I understand the matter is contested, for this report I have 
assumed that Electronics World is liable for the claims that Abacus and Jeff Curtis 
have asserted against it. 
 
Qualifications 

I am a principal in the economic consulting firm of Analysis 
Group/Economics.  I am also a certified public accountant and have over twenty 
years of experience in analyzing damages and other commercial disputes, 
including copyright, trade dress, and fraud damage cases.  I graduated summa 
cum laude from Pomona College in 1976 with a Bachelor of Arts degree in 
Mathematics.  I also received a Master of Science degree in Statistics from 
Stanford University in 1977, and a Masters in Business Administration in Finance 
and Quantitative Methods from the University of Maryland in 1980, where I 
graduated first in my class.  My resume is attached and provides a summary of my 
background and qualifications, including cases in which I have testified in the last 
four years and a list of publications authored by me in the last ten years.  [Note: 
we have omitted this attachment.] 

Analysis Group/Economics is compensated at a rate of $XXX per hour for 
the time I spend on this matter; the rate for other staff ranges from $XXX to $XXX 
per hour. 
 
Documents Relied Upon 

In conducting the analysis I have reviewed documents provided to me in 
this case.  These materials include Abacus financial documents and documents 
pertaining to the SoftWhere seizure of Abacus software.  I also obtained relevant 
materials through research.  These documents include the Risk Management 
Association (“RMA”) Annual Statement Studies, the Standard and Poor’s (“S&P”) 
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Analysts’ Handbook, and reports on comparable from the Compustat database.  
The attachment lists the documents and data sources that I relied upon in 
reaching my conclusions.  My analysis and conclusions are based on the 
information available and discovered at the present time.  I reserve the right to 
update my analysis as new information becomes available. 
 
Background 
 Abacus is a value-added reseller of computer hardware and software 
products.  It provides information technology (“IT”) solutions to commercial clients, 
as well as federal, state, and city governments.  For the fiscal year ended May 
1998, Abacus’s net sales were approximately $37.2 million, with a net income loss 
of about $246,000.  Jeff R. Curtis is the founder of Abacus and is currently the 
president of the company. 
 Electronics World is a worldwide distributor of electronic components and 
computer peripheral products.  Electronics World also provides a variety of value-
added services, including configuring complete computer systems to customers' 
specifications, kitting the component requirements of certain customers, providing 
technical assistance through its Field Applications Engineering Program, and 
furnishing contract manufacturing services.  In fiscal year 1999, Electronics World 
had net sales of approximately $700 million, with net income of $20.1 million. 
 Abacus alleges that beginning in approximately October of 1994, it began 
purchasing software and other goods from Electronics World, including software 
manufactured by SoftWhere Corporation (“SoftWhere”) and Stevenson 
Corporation (“Stevenson”).  Abacus’s main contact with Electronics World was 
Rob Rosenthal (“Rosenthal”).  At some time during 1995, Rosenthal left 
Electronics World, and Electronics World ceased to sell software to customers 
such as Abacus.  After leaving Electronics World in 1995, Rosenthal joined a firm 
called Express Business and sold software to Abacus as an agent or employee of 
that firm. 
 On September 29, 1996, SoftWhere filed under seal a verified complaint, 
naming as defendants Abacus and Curtis.  In the complaint, SoftWhere alleged 
that certain goods sold as SoftWhere goods by Abacus to BigCo in 1996 were in 
fact counterfeit.  On September 30, 1996, SoftWhere conducted a raid on the 
premises of Abacus pursuant to a seizure order (“the SoftWhere Event”). 
 Abacus claims that the SoftWhere raid disrupted the business of Abacus, 
causing Abacus to lose approximately $6 million in sales.  Abacus alleges that the 
raid occurred on the last day of the federal government’s fiscal year, the single 
largest sales day of the year for Abacus.  Abacus also claims that the raid caused 
Abacus to lose a substantial portion of its sales employees, to suffer damage to its 
good will and reputation, and to suffer other direct and consequential damages.  
Abacus further claims that Electronics World sold counterfeit software to Abacus 
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through Rosenthal during the time period when Rosenthal was an employee of 
Electronics World. 
 
Summary of Findings 
 Based on my review of Mr. Merz’s expert report and my analysis, I have 
reached the following conclusions. 

• Mr. Merz fails to present any evidence establishing that Electronics World in 
fact sold counterfeit software to Abacus, that Abacus actually had in 
inventory any Electronics-World-sourced software on the date of the 
SoftWhere Event1, or that any Electronics-World-sourced software in 
Abacus’s inventory at the date of the SoftWhere Event was counterfeit.   

• Mr. Merz fails to present any evidence that establishes a causal relationship 
between the SoftWhere Event and the alleged subsequent decline in 
Abacus’s business performance. 

• Even assuming that a causal relationship exists, Mr. Merz’s computation of 
Abacus’s lost profits is flawed and inaccurate, as described below: 
1. Mr. Merz does not address the very issue of lost sales or profits that is 

the basis of Abacus’s claims.  He does not present appropriate 
comparisons on the basis of sales growth, gross profits, or net income. 

2. Mr. Merz selects inappropriate Standard Industrial Classification (“SIC”) 
categories from the RMA studies to develop his industry comparable 
indexes.  The appropriate SIC code for companies such as Abacus 
should be XX732. 

3. Using the RMA data from the XX73 SIC code, I computed the same 
ratios as Mr. Merz.  Comparing these ratios against those of Abacus 
shows virtually none of the business deterioration claimed by Merz. 

4. Mr. Merz inappropriately selects the Standard and Poor’s Analysts’ 
Handbook (“S&P”) to develop the “but for” net income growth rate for 
Abacus.  Companies included in his selected S&P categories are not in 
the same industry as Abacus and are considerably larger.  Therefore, 
they are not appropriate for developing a comparable index. 

5. Mr. Merz uses overall averages and thereby ignores the fact that 
Abacus’s sales growth stopped a year before the SoftWhere Event.  
Blaming the SoftWhere Event for the slowdown is inappropriate. 

                                                           
1 I am informed that Abacus usually obtained its software from Electronics World in response to particular 
customer needs.  Accordingly, since Electronics World stopped dealing with Abacus in 1995, it would be 
unlikely that Abacus had a significant amount of Electronics-World-sourced products in inventory in 
September 1996. 
2 Editors’ note: To disguise the particulars of this case, we have used artificial SIC code numbers.   



 6

6. Mr. Merz uses past historical data to estimate a growth rate for net 
income, when more current information is available. 

7. I constructed a comparable companies index based on the XX73 SIC 
code.  The index shows a slowing of sales for the comparable 
companies prior to 1996, as well as a low sales growth rate since 1996.  
The index also shows that from 1996 to 1998, the net income growth 
rate was highly negative for the comparable companies. 

• All the evidence and analyses lead me to conclude that the alleged decline 
in Abacus’s business environment cannot be reliably attributed to the 
SoftWhere Event, let alone the alleged sale of counterfeit software from 
Electronics World to Abacus.  Therefore, there is no evidence to support a 
damage claim for Abacus.  As Mr. Curtis’s claim is derivative of Abacus’s, 
there is no evidence to support his damage claim either. 

 
Discussion 
1. Mr. Merz fails to establish a link between Electronics-World-sourced software 

and the SoftWhere Event. 
Implicit in Mr. Merz’s damages analysis is the fact that Electronics-World-

sourced software is linked directly with the SoftWhere Event.  However, Mr. Merz 
does not present any evidence that actually establishes the link between 
Electronics-World-sourced software and the SoftWhere Event. 
 Indeed, as stated in Abacus’s Complaint, “at some time during 1995, 
Rosenthal left Electronics World and Electronics World ceased to sell software to 
customers such as Abacus.”  The SoftWhere Event did not occur until September 
30, 1996, nearly one year after Electronics World stopped selling software to 
Abacus. 
 In his report, Mr. Merz does not mention how much inventory was on hand, 
what portion of that inventory was seized, and how much of the inventory was 
determined to be counterfeit.  Mr. Merz also does not mention whether Abacus 
made a practice of keeping quantities of software in inventory (as opposed to 
ordering it when needed for a customer). 
 Mr. Merz fails to identify when Abacus made purchases from Electronics 
World, if Abacus had any Electronics World software in its inventory at the time of 
the SoftWhere Event, and whether and how much of the counterfeit materials 
came from Electronics World.  Mr. Merz’s failure to establish a link between any 
Electronics-World-sourced software and the SoftWhere Event severely 
undermines his implicit assumption that the alleged damages suffered by Abacus 
and Curtis are attributable to Electronics World. 
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2. Mr. Merz fails to establish that the SoftWhere Event caused the claimed 

decline. 
In his report, Mr. Merz claims that Abacus enjoyed rapid sales growth for 

each fiscal year from 1990 through 1995.  He then claims that the SoftWhere 
Event led to the decline in the performance of the business following the event.  
Mr. Merz’s analysis ignores the facts.  Abacus did experience sales growth until 
about a year before the SoftWhere Event.  But, as Abacus’s financial statements 
indicate, Abacus’s sales (and net income before taxes) were flat from fiscal year 
1995 to fiscal year 19963.  The flat sales figures from fiscal year 1995 to fiscal year 
1996 suggest that the company experienced a lack of growth prior to the 
SoftWhere Event in September 1996.  

Mr. Merz does not account for this trend when estimating the “but for” 
growth rate for computing Abacus’s “but for” net income and Jeff Curtis’s “but for” 
compensation from 1996 through 2002.  Instead, he seems to reverse the cause 
and effect, with the effect (a slowdown in sales) before the supposed cause (the 
SoftWhere Event). 

Mr. Merz also does not deal with the underlying factual issues.  He fails to 
identify the direct impact of the SoftWhere Event, such as actual sales lost around 
the event date, actual resignations of salespeople beyond the usual turnover rate, 
or actual refusal of customers to deal with Abacus.  He also does not discuss the 
reasons why the salespeople left Abacus or the ability of Abacus to replace the 
sales staff.  Indeed, I am informed that Mr. Merz conceded in deposition that he 
made no effort to investigate the cause of any disruption to Abacus’s business but 
simply assumed, because of the roughly coincidental timing of events, that the 
effect was caused by the SoftWhere Event. 

Mr. Merz does not explain how the SoftWhere Event could have impacted 
customer confidence in Abacus, when the SoftWhere litigation was and remains 
under court seal.  I conducted a Lexis/Nexis search of news containing Abacus 
Business Systems and found no specific articles relating to the SoftWhere Event.  
I am informed that Abacus acknowledged in deposition testimony that there were 
no news accounts of the SoftWhere Event. 

Mr. Merz also does not address the benefits received by Abacus, such as 
sales growth and profit growth, prior to the SoftWhere Event from its involvement 
in counterfeit software.  The alleged high sales growth and profitability for the pre-
SoftWhere-Event Abacus could be attributable to its sale of potentially lower-cost 
counterfeit software.  On the other hand, the post-SoftWhere-Event Abacus must 
purchase legitimate software at full cost.  Therefore, the historical profitability of 
Abacus is overstated due to its involvement in selling counterfeit software.  It is 
                                                           
3 Abacus’s fiscal year ends on May 31st.  The SoftWhere Event was September 30, 1996, which is in the 
1997 fiscal year. 
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inappropriate to include the “excess” sales and profits attributable to the 
counterfeit software in the analysis. 
 As shown in Exhibit 3.1, had Mr. Merz looked at the SG&A (selling, general, 
and administrative) expense line item in Abacus’s financials, he would have 
noticed that the SG&A expense to total sales ratio increased from 11 percent in 
fiscal year 1995 to 16 percent in fiscal year 1996, before the SoftWhere Event.  On 
the other hand, total sales actually declined from 1995 to 1996.  These 
observations indicate that much or all of Abacus’s decline is likely attributable to its 
inability to control costs rather than the SoftWhere Event, as claimed. 

Instead of providing actual case evidence, Mr. Merz generalizes and 
ignores other business factors, such as management, general business and 
industry trends, and so on.  Without establishing the cause and effect and whether 
Abacus suffered economic damage at all, Mr. Merz’s computed claims of 
economic damage are questionable and should not be relied upon. 
 
3. Mr. Merz’s computation of Abacus’s losses is flawed and inaccurate. 

Notwithstanding the lack of direct cause and effect evidence, even if we 
assume such a relationship, Mr. Merz’s damages analysis contains errors and, 
therefore, does not accurately describe the damages claims of Abacus. 

In his report, Mr. Merz relies upon data from the RMA’s Annual Statement 
Studies and S&P’s Analyst Handbook to demonstrate and estimate the damages 
suffered by Abacus.  

 
RMA Analysis 

From the RMA statements, Mr. Merz selects the industry groups with SIC 
codes of XX45 and YY34.  According to the U.S. government entity that controls 
SIC codes, “establishments primarily engaged in selling XYZ are classified in 
Wholesale Trade, Industry XX45, and Retail Trade, Industry YY34.”  Using the 
RMA data, Mr. Merz compares the various liquidity, operating, and leverage ratios 
of the industry groups against those of Abacus.  Mr. Merz claims that for several 
categories Abacus was in the median or the upper quartile prior to the SoftWhere 
Event in 1996.  In 1997 and 1998, Abacus drops to the lower quartile in the same 
categories.  On the basis of such comparisons, Mr. Merz concludes, without 
further proof, that because some of Abacus’s ratios deteriorated over time relative 
to the comparable indexes, the deterioration is directly attributable to the 
SoftWhere Event. 
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a. Mr. Merz does not address ratios pertaining to profitability. 

As stated previously, Mr. Merz does not present evidence supporting the 
cause and effect of the SoftWhere Event.  To show causation one must address 
the fact that if Abacus did suffer from a bad reputation and the flight of 
salespeople, the primary effect would have been a decline in revenues and a 
corresponding drop in profitability.  Indeed, the claims made by Abacus relate 
directly to lost profits and not some other measure.  

If one were looking at ratios, one would expect to look at profitability ratios, 
such as gross and net margins.  Instead, the ratios selected by Mr. Merz are a 
strange and unusual choice.   For example, the ratios selected by Mr. Merz 
measure assets turnover, protection for lenders, and capital structure of the 
company.  None of these ratios focuses on the change in revenues or profitability 
over the period in question.  They are not the ones one would usually expect to 
compute in measuring declining profitability.   

The alleged deterioration of Abacus’s business could be attributed to a 
variety of factors different from those claimed by Abacus.  Mr. Merz’s comparison 
of various ratios fails to establish even a correlation, much less a causal 
relationship between the SoftWhere Event and the resulting lost profits damages. 
 
b. Mr. Merz selects an inappropriate comparison group. 
 In addition to the fact that he compared ratios not directly associated with 
profitability, Mr. Merz also used inappropriate SIC codes in developing the industry 
comparables.  Mr. Merz based his comparison on data from RMA for SIC codes 
XX45 and YY34.  He did not use SIC code XX73.  SIC code XX73, which includes 
[the relevant industry], represents establishments which provide the following three 
services:  

(1) [deleted for confidentiality]  
(2) [deleted for confidentiality]  
(3) [deleted for confidentiality]4 

 The SIC code definition draws a clear distinction between companies that 
should be included in each of the three SIC categories XX73, XX45, and YY34.  
Abacus’s business belongs in and should be compared to SIC code XX73, rather 
than the XX45 and YY34 identified by Mr. Merz.   

                                                           
4 www.osha.gov/cgiibin/sic/sicser2 [[AU/ED: These three URLs all generated error messages.]] [I 
suggest we delete the footnote—the author already mentioned the reference in the text, the website 
must have changed.] 
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Abacus meets each of the services requirements to be included in the XX73 
industry group.  Regarding requirements (1) and (3), as stated on the Abacus Web 
site, they have an “Integration and Configuration Facility” and provide “Expert 
Technical Support” and “Networking Analysis, Design and Integration.”5  
Regarding requirement (2), Abacus states on its Web site that “Our industry 
trained Professional Sales and Services Team is available to meet and discuss 
your [industry] needs,” and “Abacus sells nearly every major name-brand [industry] 
product, including all of the top manufacturers.”6  Therefore, even ignoring the 
strange and inappropriate ratios Merz used, he has not selected the appropriate 
SIC code to make the RMA ratio comparisons. 
 
c. The XX73 industry group comparison shows no deterioration due to the 
SoftWhere Event. 
 Notwithstanding the lack of relevance of using Mr. Merz’s chosen ratios for 
comparison, I nonetheless performed the same ratio comparisons conducted by 
Mr. Merz, but using the more relevant XX73 SIC code.  Generally, using the SIC 
code XX73, the alleged declines in performance Mr. Merz claims using XX45 and 
YY34 disappear. 

• Liquidity ratios: The liquidity ratios indicate that, save for 1991, the 
Company has generally been below the median in regards to solvency.  
The Company’s credit-granting and collection activities remained consistent 
through the period 1990–1998, with strong sales to receivables.  There are 
no indications of deterioration attributable to the SoftWhere Event.  (Please 
see Exhibit 3.2.) 

• Operating ratios: The operating ratios of Sales to Net Fixed Assets and 
Sales to Total Assets indicate strong sales before and after the SoftWhere 
Event.  The ratios of Percent Profits before Taxes to Tangible Net Worth 
and Percent Profits before Taxes to Total Assets exhibited decline in 1997 
and 1998. (Please see Exhibit 3.2.)  However, strong sales coupled with 
weak profits indicate that the issues relate to increasing costs, and not 
declining revenues.  The evidence suggests that Abacus’s alleged financial 
demise is related to cost issues rather than lost sales from the SoftWhere 
Event.  

• Leverage ratios: Compared to the industry, Abacus became highly 
leveraged by 1994, two years prior to the SoftWhere Event.  There are no 
indications of deterioration attributable to the SoftWhere Event. (Please see 
Exhibit 3.2.) 

                                                           
5 www.Abacususa.com/ Services.htm 
6 www.Abacususa.com/Sales/sales.htm 
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• Operating Profit to Sales ratio (not computed by Mr. Merz):  While RMA 
only provides the median for the operating profit to sales ratio, we observe 
that both before and after the SoftWhere Event, Abacus performed 
consistently below the median. In 1997, after the SoftWhere Event, Abacus 
actually performed above the median. (Please see Exhibit 3.2.) 

 
S&P Analysis 
 Mr. Merz uses information from the S&P Analysts’ Handbook to develop a 
“but for” growth rate for net income for Abacus had the SoftWhere Event not 
occurred.   Mr. Merz chooses two categories, Computers—Software & Services 
and  
Computers—Hardware, and computes the average historical growth rates from 
1992 through 1999 for sales and earnings per share.  He derives an “average of 
all growth rates” of 20.7 percent and applies this growth rate to estimate the “but 
for” net income before taxes for Abacus and the “but for” compensation for Jeff 
Curtis from 1996 through 2002. 
a. S&P industry groups are not relevant comparables. 
 The S&P Analysts’ Handbook is not an appropriate resource to draw from 
to properly calculate the “but for” growth rate.  It does not comprise the relevant 
comparables.  To construct a relevant and appropriate growth rate, one must 
analyze the growth rates of companies in the same industry as Abacus and of 
comparable size as Abacus.  According to Standard and Poor’s, “The Standard & 
Poor’s Analysts’ Handbook, published in August, provides indexed financial data 
on a fiscal year basis for all of the industry groups in the 500.  Balance sheet, 
income statement, and financial ratio information such as earnings, P/E ratios, 
dividends, and dividend yields are available for each industry group, major industry 
sector, and the S&P 500 Composite Index.”7 
 According to the information from Compustat, the company in the S&P 500 
Computer Hardware or the Computer Software & Services index with the smallest 
fiscal year 1998 net sales figure was Neptune Corp, which had sales of $614 
million.  The company with the largest fiscal year 1998 net sales figure was IBM, 
which had sales of $88 billion.  Abacus’s financials show total sales of less than 
$40 million in 1998, less than  one-tenth of the smallest sales figure reported by 
companies in either of the two S&P indexes. 
 Furthermore, Mr. Merz selects from the categories of Computer—Software 
& Services and Computers—Hardware.  Both of these indexes include companies 
whose businesses are primarily not associated with the services defined by the 
SIC code XX73. 
                                                           
7 www.cftech.com/BrainBank/FINANCES/SandP500Hist.html [[AU/ED: This URL generated an error.]]   
[We can delete the footnote, since the source is mentioned in the text.] 
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 Therefore, data from the S&P Analysts’ Handbook should not be relied 
upon to derive the “but for” growth rate for Abacus’s net income before taxes and 
Jeff Curtis’s compensation. 
 
b. Mr. Merz does not use the operating income information. 
 Mr. Merz computes the past historical growth rates for the Computer—
Software & Services and Computers—Hardware categories based on industry 
sales data and earnings per share data from 1990 through 1997.  Notwithstanding 
the inappropriateness of using the S&P data, Mr. Merz selects sales data and 
earnings per share data to compute the “but for” growth rate used in forecasting 
Abacus’s “but for” net income. 
 Operating income data, which more appropriately measures profitability, is 
also reported by S&P for the two categories, but Mr. Merz did not consider any 
such data.  I computed the average growth rate using the operating income data.  
The result shows a much lower growth rate for the comparable industries.  By 
overstating the growth rate, Mr. Merz has overstated the damages.  (Please see 
Exhibit 3.3.) 
 
c. The relevant comparable index refutes Mr. Merz’s conclusions. 
 Using the appropriate SIC code XX73, I found appropriate comparables by 
looking at companies with sales less than $50 million in 1996, whose businesses 
are comparable with Abacus’s.  I identified three comparable publicly traded 
companies: Harristron, Inc., TechnoNew, Inc., and Linkup, Inc.  Their financial 
data was obtained through the Compustat services.  A brief description of each 
company is presented in Exhibit 3.4. 
 In the period following the SoftWhere Event, sales of the comparables grew 
marginally and net income dropped sharply.  (Please see Exhibit 3.5.)  These 
results indicate that companies in the industry that includes Abacus generally 
experienced a slowdown during the 1997 and 1998 time period, a factor that Mr. 
Merz fails to take into account.  In addition, historically there has been a high 
degree of year-to-year variation in sales and pretax income for each of the three 
comparable companies.  The analysis results are shown in Exhibits 3.6 and 3.7.  
The exhibits suggest that the business environment is generally very risky and 
volatile for companies in this industry.   For example, in 1997 Linkup, Inc. 
experienced a similar percentage decline in pretax net income as Abacus.  
Harristron, Inc. experienced a more drastic decline in pretax net income just one 
year later in 2000.  Also, given the SG&A to Total Sales ratio shown in Exhibit 3.1 
and the RMA ratio analysis presented in Exhibit 3.2, the sharp decline in net 
income experienced by Abacus appears to be cost-related rather than sales-
related. 
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The alleged decline in sales and profits experienced by Abacus is within the 
historical variations observed for the comparable companies.  Therefore, Abacus’s 
alleged deterioration of its business cannot be reliably attributed to the SoftWhere 
Event. 
 
Conclusion 
 On the basis of my analysis, I found that Mr. Merz did not establish that the 
SoftWhere Event caused the alleged decline of Abacus’s business.  In fact, Mr. 
Merz seems to have reversed the cause and effect, establishing the cause after 
the effect had already happened.  I also found that Mr. Merz’s comparables, such 
as the RMA and S&P indexes, are not appropriate and therefore do not represent 
reliable information either to establish causation or to determine the “but for” 
growth rate.  When I corrected Mr. Merz’s analysis by selecting the relevant 
comparables and making the proper computations, I find that the comparable 
index exhibited declines similar to Abacus’s since the alleged SoftWhere Event.  
Therefore, any alleged deterioration of Abacus’s business cannot be reliably 
attributed to the SoftWhere Event.  Finally, it cannot be ascertained at all from Mr. 
Merz’s analysis what proportion of Abacus’s pre-event growth or profitability was 
attributable to margins that were based on the sale of counterfeit goods, rendering 
the analysis fatally flawed and unreliable. 
 
 
      _____________________________ 
      Jeffrey H. Kinrich 
 
      _____________________________ 
      Date 
 

  
See Exhibits 3.1 to 3.7 

 


