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3 The Australian Constitution
3.1  Overview
Numerous videos and interactivities are embedded just where you need them, at the point of learning, in your 
learnON title at  www.jacplus.com.au. They will help you learn the content and concepts covered in this  topic.

3.1.1 Governing Australia
Can you imagine playing your favourite sport without any rules? All sports have rules so that the players 
know what is allowed on the field of play, and what is not. The way we are governed in Australia also has 
rules. Such rules outline the powers of those governing us, and what they are and are not permitted to do in 
exercising those powers. This set of rules is known as the Australian Constitution.

FIGURE 1  The Australian Constitution was created to protect citizens by setting out the rules for governing 
Australia.
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3.2  Why we have a constitution

3.2.1 The creation of our Constitution
During the 1890s, the idea of joining the six colonies 
on the Australian continent to create one united country 
had a lot of support. This united country of Australia 
would need a new national government, while still 
retaining the existing parliaments to make laws for 
their respective states. Representatives of the different 
colonies met on several occasions to create a set of rules 
that would allow for a division of powers between these 
parliaments.

After the gold rush era of the 1850s, the population 
of all six Australian colonies grew rapidly. During the 
1880s, the population rose from just over 2 million 
to around 3 million. By 1890, over 60 per cent of 
the population had been born locally (that is, in the 
Australian colonies rather than overseas). Large numbers 
of these people felt a greater loyalty to the colonies of 
their birth than to the countries of their parents’ birth. 
It was not surprising that many saw the unification of 
the colonies into one country — the Commonwealth of 
Australia — as a desirable idea.

During the 1890s, representatives of the different 
colonies held meetings to develop a constitution. These 
men are often referred to as the ‘founding fathers’ of 
our Constitution. (No women took part in the process!) 
None of the colonial governments wanted to hand over 
all their law-making powers to a central government, 
so they had to adopt a structure that would allow these 
powers to be shared.

When a group of states decide to join together and 
hand over some of their powers to a central government, this arrangement 
is known as a federation. In this arrangement, it is important that everyone 
understands which powers are retained by the states and which powers will 
be taken over by the central government. This was a major reason for the 
development of the Australian Constitution. It allowed the state parliaments 
to keep some law-making powers for issues that could be managed at the 
state level. At the same time, it gave the central parliament the power to 
make laws of national importance. Before Federation, for example, each 
colony had its own currency, army and navy. With Federation, it made sense 
to have one consistent currency and a national defence force.

By 1898 the main principles of the new Constitution had been agreed to, 
and each of the colonies held a referendum to allow their citizens to vote 

FIGURE 1  Representatives of the colonies met 
on a number of occasions to draft a constitution 
for the proposed federation of Australia.

FIGURE 2  Opening of First Federal Parliament 
by HRH the Duke of Cornwall & York by Charles 
Nuttall, 1901

LEARNING INTENTION

By the end of this subtopic, you will be able to explain the reasons we have a constitution, including its 
advantages and disadvantages.  

constitution    a set of rules that 
determines the structure of 
government and its law-making 
powers

federation    the formation of a 
united country from a number 
of separate states or colonies, 
with law-making power shared 
between the national government 
and the governments of each of 
the states

referendum    a process of 
allowing the people to vote on an 
important issue

2 Jacaranda Humanities and Social Sciences 7 for WA Second Edition

c03TheAustralianConstitution.indd   2 6/2/2020   8:14:58 AM

UNCORRECTED PAGE PROOFS



on whether they wished to join this new federated Australia. By 1900, a majority in all six colonies had 
voted in favour, and the new Constitution was passed into law by the British Parliament. The newly created 
Commonwealth of Australia came into being on 1 January 1901. Elections for the national parliament were 
held in March of that year, and the newly elected parliament was opened in Melbourne’s Exhibition Building 
on 9 May 1901. Federal parliament then met in Victoria’s Parliament House until 1927, when it was transferred 
to the new national capital of Canberra.

3.2.2 Why have a constitution?
Not all countries in the world have a written constitution such as 
Australia’s. The United States of America is one country that, like 
Australia, is a federation guided by a written constitution. However, 
some countries that are similar to Australia in many ways have no 
single constitutional document. Australia, Canada and New Zealand 
all recognise the British monarch as their head of state and have 
similar systems of government, but neither Canada nor New Zealand 
has a written constitution. Their rules of government are contained in 
a number of different pieces of legislation.

Advantages of having a constitution
 1. A constitution provides a system of rules that a government is 

required to follow. In Australia, it means that laws have to be made by 
a democratically elected parliament, not by any individual.

 2. A written constitution can include some rights and freedoms to be 
enjoyed by all citizens of the country. For example, the 
Australian Constitution guarantees freedom of religion.

 3. In Australia, the Constitution aims for a clear distinction 
between the powers of the federal parliament and the powers 
of the state parliaments.

Disadvantages of having a constitution
 1. A written constitution can be difficult to change as society 

changes. Australia today is not the same as the colonies of the 
1890s when the Constitution was written, and yet we are still 
bound by a document that is over 100 years old. Back then, it 
was illegal for anyone to bathe on public beaches between  
6 am and 8 pm. Imagine if such a law still existed today!

 2. Any written document can be open to interpretation. Some 
words have a number of different meanings. People could 
argue over those meanings, making a constitution less clear 
than we would want.

legislation    a term used to 
describe laws passed by 
parliament

FIGURE 3  The Australian 
Constitution guarantees freedom of 
religion for all Australians.

FIGURE 4  Adolf Hitler became 
a dictator in Germany in 1933 
by suspending the protections in 
Germany’s constitution.

Resources

Weblink Federation   

TOPIC 3 The Australian Constitution 3

c03TheAustralianConstitution.indd   3 6/2/2020   8:14:58 AM

UNCORRECTED PAGE PROOFS



 3. Enforcing a constitution depends on the willingness of everyone to obey it. In some countries, dictators 
have seized power by force and refused to follow the constitution of that country. In 1933, for example, 
Adolf Hitler seized complete power in Germany. Although Germany had a constitution at the time, Hitler 
used his majority support in the German Parliament to pass laws suspending many of the safeguards 
(protections) in that constitution, including passing the Enabling Act, which gave him the power to 
introduce any law. These suspended safeguards included rights such 
as free expression of opinion and freedom of the press, as well as 
constitutional protections that made sure executive government did 
not have excessive power. The new laws made it easier for Hitler to 
persecute his political opponents and minority groups such as the 
Jewish people. Once he gained complete control of Germany, Hitler 
murdered more than six million Jewish people. 

3.2 EXERCISE

To answer questions online and to receive immediate feedback and sample responses for every question, go to your learnON 
title at www.jacplus.com.au.

Check your understanding

 1. Outline two reasons the idea of a federated Australia became popular during the 1880s and 1890s.
 2. Explain the process by which the Australian Constitution came into existence.
 3. In your own words, explain the meaning of the term ‘federation’.
 4. What is the main feature of a federation?
 5. Identify one advantage and one disadvantage of having a constitution.

Apply your understanding

 6. The current states of Australia were originally British colonies. Thinking about this Australian context, what 
do you think a colony is?

 7. Under the new federation model proposed by the colonies, powers need to be shared between state and 
federal governments. Give at least two reasons for this.

 8. Which freedoms or groups in Australia could possibly be threatened if a dictator seized power?
 9. How could a written constitution not be clear to everyone?
 10. After reading about the advantages and disadvantages of having a written constitution, do you believe it is 

a positive or a negative feature of our system of government? Outline your opinion in writing and compare it 
with the opinions of your classmates.

For sample responses to every question, go to www.jacplus.com.au.

Learning pathways

LEVEL 1
Questions 
<Text to come>

LEVEL 2
Questions 
<Text to come>

LEVEL 3
Questions 
<Text to come>

dictator     a person who has 
absolute power within a country, 
and who usually cannot be voted 
out of power by democratic 
elections. A government headed 
by a dictator is usually referred to 
as a dictatorship.
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3.3  Sharing the power

3.3.1 The separation of powers
The Australian continent had been colonised by the 
British, and the vast majority of white colonisers were 
of British origin, so the founding fathers looked to the 
British Westminster system of government as a model 
for the new Australian Commonwealth government. 
The Westminster system had a long history, dating 
back to the Middle Ages, and had a number of 
safeguards designed to protect its citizens. One such 
safeguard was known as the ‘separation of powers’. 
Under the separation of powers, government functions 
are shared across three ‘arms’ of government: the 
legislative, the executive and the judicial. This  
means that the power to make laws (legislative) is 
separate from the power to put those laws into action 
(executive), and that both of these arms are separate 
from the power to enforce the law and settle legal 
disputes (judicial). This also  means we have a court 
system that is presided over by independent judges who are sworn to uphold principles of justice and fairness. 
The concept of the separation of powers can be traced back to the signing of the Magna Carta in England  
in 1215.

The Magna Carta
During the years 1199 to 1216, England was ruled by King John, who believed he had absolute power to do 
as he wished. As king, he could make any laws he wanted to, and he also had the power to act as a judge 
to decide on the fate of any of his subjects who might come before a court. This meant that he could find 
anyone he didn’t like guilty of a crime, whether they were genuinely guilty or not. He sometimes used this 
power to heavily tax the people, and to confiscate the lands of some of the powerful barons in the kingdom. 
In 1215, these barons rebelled against the king, and demanded that he guarantee them certain rights. They 
presented these rights to the king in a ‘Magna Carta’ (Latin for ‘Great Charter’) and demanded that he sign 
it as a promise that he would respect these rights. These rights included freedom from excessive taxes, and 
the right to own and inherit property. It also established a Council of 25 barons to act as an advisory group 
for the king, and to ensure he did not abuse his powers. This is seen by many as the beginnings of a body, 
such as a parliament, to limit the powers of the king. Another significant clause in the Charter related to legal 
entitlements before the courts. Clause 39 read:

No free man shall be arrested or imprisoned … or outlawed or exiled or in any way victimised, neither 
will we attack him or send anyone to attack him, except by the lawful judgement of his peers or by the 
law of the land.

This effectively reduced the power of the king to imprison anyone without a proper legal process. It is the 
beginning of the idea of an independent judicial arm of government, free of the influence of the king, and also 
reinforces the principle of trial by jury. This is stated in the words ‘lawful judgement by (one’s) peers’.  
A person’s peers are those considered to be their ‘equals’ in society.

LEARNING INTENTION

By the end of this subtopic, you will be able to explain how power is shared between the government and courts, 
and between federal government and state governments.  

FIGURE 1  Our parliamentary system is based 
on the Westminster system. Westminster is a 
district of London in which the British Parliament is 
located.
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The separation of powers in the Australian Constitution
The Australian Constitution supports the idea of the separation of powers to allow for three arms of 
government:
 1. legislative arm
 2. executive arm
 3. judicial arm.

3.3.2 The legislative arm
The legislative arm  is the parliament, which has the power to make new laws and to change or repeal existing 
laws. It consists of two separate ‘houses’ — the House of Representatives and the Senate — together with the 
Governor-General as the representative of the British monarch (currently Queen Elizabeth II). A proposed law 
is known as a Bill. To become law, a Bill must be 
debated and voted on by both houses of parliament, 
and then approved by the Governor-General. It then 
becomes known as an Act or a statute, which are 
the formal names of laws that have been passed by 
parliament.

3.3.3 The executive arm
The executive  is the arm of government with 
the responsibility of putting the laws into action. 
Executive power officially lies with the Governor-
General, but it is usually exercised by government 
ministers. These are members of parliament who 
have special responsibility for particular areas of 
government. For example, the minister for defence 
is responsible for administering all laws that relate 
to the defence forces; the minister for immigration is 
responsible for laws dealing with migrants wishing 
to come to Australia; and the minister for the 
environment is responsible for those laws that are 
designed to protect the environment. Public servants 
and other government employees are part of the 
executive arm of government.

3.3.4 The judicial arm
The judicial arm  includes the judiciary and the 
courts, which are responsible for enforcing the 
law and settling disputes that might arise under 
the law. The courts can also ensure that the law is 
applied fairly and equally to everyone, so they are 
a safeguard for our rights and freedoms. The High 
Court of Australia has the power to interpret and 
enforce the Constitution. It can make sure that neither 
the legislative arm nor the executive arm acts in a 
way that is outside the constitutional powers of that arm. Once a judge has been 
appointed, he or she cannot be easily removed by the executive arm. This means 
that judges can be independent and make decisions without being influenced by 
others.

FIGURE 2  When all government ministers meet 
together, they are known as the Cabinet. Such 
meetings usually take place in the Cabinet Room in 
Parliament House.

FIGURE 3  The High Court of Australia has the 
power to interpret and enforce the Constitution.

repeal    to remove a law so that it 
no longer applies

judiciary    a collective name given 
to the judges who preside over 
law courts
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Why do we have the separation of powers?
The separation of powers provides a system of checks and balances on the power of government. This works in 
the following ways:

 • Members of parliament can make laws but have to face elections on a regular basis. If laws prove to be 
unpopular or unfair, the people can vote for new and different members to replace them.

 • An independent judiciary has the power to ensure that parliament and the executive are acting within the 
limits of the Constitution. This is a way of protecting individual freedoms. The High Court can declare 
any law invalid if it is contrary to the Constitution.

 • Government ministers have to gain the approval of a majority of both houses of parliament if they want to 
bring in any new laws. If they cannot convince enough members, the law will not be passed.

 • Government ministers are all members of parliament, and are individually accountable (or answerable) to 
parliament. They are required to answer questions in parliament about actions they take as part of their 
executive role.

3.3.5 The division of powers
One of the key reasons for having a constitution is to reinforce 
the rights of citizens in a democracy such as Australia. Our 
Constitution does this by ensuring that no one person or 
organisation within our structure of government has all the power. 
Instead, power is shared in a number of ways, and the Constitution 
reinforces this arrangement.

Most of the colonial parliaments that 
were to become state parliaments 
after federation had been in existence 
since the 1850s. State parliaments 
were accustomed to passing laws and 
governing their areas of Australia, and 
everyone expected them to continue 
doing this after 1901. For this reason, 
the Constitution supports the idea 
of a division of powers between the 
state parliaments and the federal 
parliament. Law-making powers are 
divided in such a way that national 
issues can be handled by the central 
government, while state governments 
can concentrate on providing essential 
services for their citizens.

FIGURE 4  The federal government controls the issuing of 
currency to ensure the same money is used throughout 
Australia.

DISCUSS

‘The separation of powers exists to protect us from the abuse of power.’

 1. Discuss what this statement means.
 2. List arguments to support the statement.
 3. List arguments to counter the statement.
 4. Which do you support? Explain why.
 5. Use your responses  to hold  a class debate or discussion.
 6. Use your responses  to write an extended response. (This can be as well as or instead of the class 

discussion.)    General capability: Critical and creative thinking 

democracy     a political system 
according to which citizens 
choose the way in which they are 
governed
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Section 51 of the Constitution is the part of the Constitution that  outlines the specific role and power of the 
federal government. It lists all the areas of government that are the responsibility of the federal parliament. 
These are usually referred to as the ‘specific powers’, and they include:

 • trade and commerce with other 
countries

 • postal and telephone services
 • the defence forces
 • quarantine regulations
 • immigration and emigration issues
 • weights and measures used in 

Australia
 • the banking and currency systems

 • relationships with other countries 
(through our embassies and 
diplomats).

Any area of government not included in 
Section 51 remains the responsibility of 
state parliaments. Examples include:

 • health and hospitals
 • police and emergency services
 • primary and secondary education
 • transport, including public transport, 

road rules and road construction.

The powers that remain with state 
parliaments are known as the ‘residual 
powers’.

Although not mentioned in the 
Constitution, another level of government 
— local government — operates in 
Australia. Local government is carried 
out by city and municipal councils. These 
councils usually have responsibility for:

 • parks and recreational facilities, 
such as swimming pools and sports 
grounds

 • town planning
 • rubbish removal
 • maintenance of local streets
 • libraries and kindergartens.

FIGURE 5  The provision of essential services such as 
firefighting is the responsibility of state governments.

FIGURE 6  Public swimming pools are valuable facilities 
provided by local councils.

Resources

       Interactivity Time out Responsibilities  (int-1207)  

8 Jacaranda Humanities and Social Sciences 7 for WA Second Edition

c03TheAustralianConstitution.indd   8 6/2/2020   8:15:00 AM

UNCORRECTED PAGE PROOFS



3.3 EXERCISE

To answer questions online and to receive immediate feedback and sample responses for every question, go to your learnON 
title at www.jacplus.com.au.

Check your understanding

 1. Outline the role of each of the following arms of government, and provide an example of each:
 a. legislative arm
 b. executive arm
 c. judicial arm.

STATE AND TERRITORY GOVERNMENTS

LOCAL GOVERNMENTS

FEDERAL GOVERNMENT

LOCAL GOVERNMENT

There are around 900 local government

bodies in Australia (usually called

councils).

Council members are called aldermen or

councillors. The head of the council is

called a mayor or a shire president.

Councils operate under state laws.

They make rules, called by-laws, 
on local issues.

STATE GOVERNMENT

Each of Australia’s six states and two territories

has its own parliament. All parliaments have

lower houses. All but Queensland and the two

territories have upper houses (legislative councils).

The process of government is similar to that of the

federal government. However, the head of

government is the Premier (or Chief Minister in the

territories) and the head of state (who represents

the British monarch) is the Governor.

FEDERAL GOVERNMENT

There are two houses of federal parliament — an upper

house (the Senate) and a lower house (the House of

Representatives).

The Prime Minister is the head of government.

Ministers are appointed to look after particular

government portfolios or departments.

The Cabinet, which includes the Prime Minister and a

group of senior ministers, makes the key government

decisions.

The Executive Council is chaired 
by the Governor-General, who represents the British

monarch as head of state.

Responsibilities include:
• Employment • Trade • Defence • Airports
• Immigration • Pensions • Taxation • Shipping
• Aboriginal welfare • Foreign affairs • Health
(Medicare) • Education (universities,
colleges, grants to schools)

Responsibilities include:
• Health (hospitals) • Police services 
• Tourism • Housing • State roads 
• Education (primary and secondary 
   schools) • Aboriginal welfare 
• Environment protection

KEY
Parliament
Executive
Judiciary

Responsibilities include:
• Town planning • Streets and bridges • Sewerage • Water supply • Swimming pools

• Public libraries • Education (kindergartens) • Rubbish collection

• Local governing bodies service the needs of cities, towns and
    communities in municipalities and shires.

• Governor
• Legislative Assembly (House
   of Assembly in SA and Tas.)
• Legislative Council (neither
   Qld nor the ACT have an
   upper house)

• Governor
• Executive Council
• Premier/Chief Minister
• Cabinet
• Ministers

• Supreme Courts
• County or District Courts
• Magistrates’ Courts
• Special courts
• Tribunals

• High Court
• Federal Courts
• Family Court of
   Australia

• Governor-General
• Executive Council
• Prime Minister
• Cabinet
• Ministers

• Governor-General
• House of
   Representatives
• Senate

FIGURE 7  The division of powers and the separation of powers

3.3 ACTIVITY

Using internet resources, find out who currently performs the following roles in our system of government. For 
each one, indicate in a table whether their role is legislative, executive or judicial:
 a. the minister for defence
 b. your local member of the House of Representatives
 c. the Chief Justice of the High Court
 d. the WA state minister for education.  

 HASS skills: Questioning and researching Civics concept: Democracy, Democratic values

Learning pathways

LEVEL 1
Questions 
<Text to come>

LEVEL 2
Questions 
<Text to come>

LEVEL 3
Questions 
<Text to come>
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3.4  Changing the Constitution

3.4.1 The process for changing the Constitution
When the founding fathers developed our Constitution, they wanted to make sure that it could not be changed 
by politicians seeking to gain more power for themselves. They also wanted to make sure that the two 
most populous states, New South Wales and Victoria, could not dominate government in a way that could 
disadvantage the smaller states. For these reasons, they made sure that it would not be easy to change the 
Constitution.

The process for changing the Constitution is contained in the last part of the document — chapter 8, Section 
128. The following steps must be observed if any change is to occur:

 • Any proposed change to the Constitution must first be approved by a majority of members of both houses 
of the federal parliament.

 • Within six months of being approved by the parliament, the proposed change must be put to the people to 
vote in a referendum. All registered voters are entitled to have a say.

LEARNING INTENTION

By the end of this subtopic, you will be able to describe the steps required to change the Australian Constitution.

 2. List three examples of the responsibilities of each of the following levels of government:
 a. federal government
 b. state government
 c. local government.

 3. Explain each of the following:
 a. specific powers
 b. residual powers.

 4. Referring to  FIGURE  7, what is the difference between the division of powers and the separation of powers?
 5. Outline the role of the Governor-General.

Apply your understanding

 6. For each of the following, indicate whether the role is legislative, executive or judicial:
 a. members of parliament
 b. government minister
 c. High Court judge
 d. the Cabinet.

 7. Of the three levels of government, federal, state and local, which has most influence on ordinary people? 
Give reasons or examples to support your opinion.

 8. In what way is the executive arm not completely separate from the legislative arm of government?
 9. Explain why it is significant that the High Court has the power to interpret the Australian Constitution?
 10. ‘The separation of powers is an important safeguard of our rights and freedoms in Australia.’ Do you agree 

or disagree with this statement? Give reasons for your answer. For help with the skill of evaluating and 
communicating, see topic 1 HASS skills and concepts.

For sample responses to every question, go to www.jacplus.com.au.
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 • The referendum will usually be in the form of a question 
asking the voters whether or not they approve of the 
change. Voters write the word ‘Yes’ or ‘No’ in a box on 
the voting paper to signify their support or opposition to 
the proposed change (see FIGURE 1).

 • For the change to be approved, more than 50 per cent of 
all voters in Australia must vote yes to the proposal.

 • In addition, there must be a majority in favour in at least 
four of the six states.

 • If the above requirements are met, the proposal goes to 
the Governor-General for final approval and the change is 
made to the Constitution.

The double majority
As you can see from the steps in changing the Constitution, 
it is not enough for a majority of all voters in Australia to 
approve a change to the Constitution. A majority in favour 
in at least four of the six states is also needed. This principle 
is known as the ‘double majority’, and is a requirement 
for constitutional change outlined in Section 128 of the 
Constitution.

The founding fathers introduced the need for a double 
majority because they wanted to make sure that the states 
with larger populations could not out-vote the states with 
smaller populations, and so change the Constitution to gain 
some advantage for their own inhabitants. Throughout most of 
Australia’s history, New South Wales and Victoria have been 
the biggest states in terms of population. Today, with over  
14 million people between them, they make up more than 50 
per cent of our population of just over 25 million, and elect 86 
of the possible 151 members of the House of Representatives 
(see FIGURE 3).

Remember that the Constitution was developed by representatives of the original six colonies that were to 
become states within the new Commonwealth of Australia. These men knew that they were giving up some of 
their colonial powers to the new federal parliament. Many of those who represented the smaller states such as 
Western Australia were suspicious of the motives of the larger states, and were afraid that New South Wales 
and Victoria might try to dominate the others. For this reason, they insisted on the inclusion of the double 
majority to protect the interests of the smaller states. Without this double majority, it would be possible for the 
voters in the two largest states to out-vote the combined voters in the other four states and two territories.

DISCUSS

Do you think that Australia should become a republic? Would you have written ‘yes’ or ‘no’ in the 1999 
referendum? Discuss as a class.  To Come 

Resources

Video eLesson Referendums (eles-2288)

FIGURE 1  A ballot paper from the 
referendum held in 1999
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3.4.2 Where do proposals for change come from?
Proposals to change the Constitution can come from several 
sources. For example, a number of state governments may 
get together and decide that a particular change would 
be valuable. Sometimes the federal government will hold 
an inquiry into a particular issue, and this may lead to 
recommendations for constitutional change. There have 
been times when community pressure has led to government 
recognising the need for a change. This occurred in the 
1960s when many people campaigned to have the federal 
government gain the power to make laws for Indigenous 
Australians (see subtopic 3.5). Proposals for change have also 
come from special constitutional conventions, such as that 
held in 1998 to consider the issue of Australia becoming a 
republic (see subtopic 3.5).

No matter where a proposal comes from, it usually needs the support of the government of the day to have any 
prospect of bringing about constitutional change. This is because the proposal must have the majority support 
of the parliament before it can be put to a referendum. As covered in subtopic 3.5, it has been very difficult 
to achieve constitutional change since federation. For this reason alone, a government will want to make sure 
strong popular support exists for any proposal before considering the cost and effort of holding a referendum.

2.67 million

Key
Population
No. of seats in the House of Representatives

245 800
4.97 million

1.72 million

7.89 million
47

406 700

3

6.27 million

521 000

5

Tasmania

Victoria

Australian Capital
Territory

New South Wales

South Australia

Queensland
Northern Territory

Western Australia

38

10

30
2

16

FIGURE 3  Population and number of  seats in the House of Representatives 

FIGURE 2  The Constitution can only be 
changed through a vote of the people.
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3.4 EXERCISE

To answer questions online and to receive immediate feedback and sample responses for every question, go to your learnON 
title at www.jacplus.com.au.

Check your understanding

 1. Rewrite the following stages for constitutional change in the correct order:
 • The proposed change is put to the people to vote in a referendum.
 • The proposal goes to the Governor-General for approval.
 • The proposed change must achieve a double majority for the referendum to be successful.
 • A proposed change to the Constitution must be approved by a majority of members of both houses of the 

federal parliament.
 • Voters write the word ‘Yes’ or ‘No’ in a box on the voting paper to signify their support or opposition to the 

proposed change.
 2. Identify two possible sources of proposals for changing the Constitution.
 3. What is a double majority?
 4. What has to happen for a double majority to be achieved?
 5. Using  FIGURE 3  to help you, explain why the founding fathers felt  it was necessary to include the double 

majority as a requirement for constitutional change.

Learning pathways

LEVEL 1
Questions 
<Text to come>

LEVEL 2
Questions 
<Text to come>

LEVEL 3
Questions 
<Text to come>

FIGURE 4  In 1998, a special constitutional convention was held in the old Parliament 
House in Canberra to consider the issue of Australia becoming a republic.
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3.5  Difficulties in changing the Constitution

3.5.1 Why is it difficult to change the Constitution?
The founding fathers wanted to make sure that the Constitution could not be 
changed too easily. They also wanted to ensure that Australia would have a 
form of government that was stable and predictable. Consequently, only a small 
minority of proposals for change have ever succeeded through the referendum 
process.

There have been 44 occasions since 1901 when proposals for constitutional 
change were put to the voters of Australia through the referendum process, and 
only 8 of them were successful. Let us look at some examples.

1951 — banning the Communist Party
In the years following World War II, communism spread 
through a number of countries. In eastern Europe, countries 
that had been occupied by Russia at the end of the war were 
ruled by communist governments. China became a communist 
country in 1949. Australia also had an active Communist 
Party at the time. The Australian government, led by Prime 
Minister Robert Menzies, believed the Communist Party to be 
a threat to national security. In September 1951, the Menzies 
government proposed a change to the Constitution to give 
the government the power to ban the Communist Party in 
Australia.

Many people campaigned against this proposal because they 
believed it was against the principles of freedom of speech 
and freedom of association. Even people who were not 

LEARNING INTENTION

By the end of this subtopic, you will be able to explain attempts to change the Constitution in the past, some 
successful and some not.

FIGURE 1  The Communist Party was 
considered a threat to Australia’s security.

communism     a belief 
system that promotes the 
overthrow of existing society 
and its replacement  with 
one in which all property 
and possessions are shared 
equally, and resources are 
controlled by the government

Apply your understanding

 6. If a referendum to change the Constitution was approved by the majority of voters in Western Australia, 
Victoria and Queensland, as well as the two territories, explain why the proposed constitutional change 
would not be achieved.

 7. Imagine that there has been a proposal to hold a referendum to change Section 128 of the Constitution so 
that the double majority is no longer required for constitutional change.

 a. Outline one argument in favour of making such a change and one argument against the change.
 b. Do you believe that this proposal would be successful at a referendum? Give reasons for your answer.

 8. There have recently been suggestions that our Constitution should include recognition of Australia’s 
Indigenous peoples, and their previous occupation and ownership of the land. Outline two things that might 
have to occur for such a proposal to be put to a referendum.

 9. Most proposals for constitutional change come from the parliament, such as the constitutional convention 
shown in  FIGURE 4. Should it be possible for the general public to initiate constitutional change, perhaps 
through a petition to parliament? Explain why you think this would be a good idea or a bad idea.

For sample responses to every question, go to www.jacplus.com.au.
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Communist Party members or supporters opposed the proposal. The referendum failed to gain a majority of 
votes, losing by 49.4 per cent to 50.6 per cent. It did gain majority support in Western Australia, Tasmania and 
Queensland, but it did not have a double majority and so it failed. The Communist Party only had a relatively 
small number of supporters and members, and most Australians were strongly opposed to communism. 
Nevertheless, the failure of the referendum is a good example of the unwillingness of Australian voters to 
change the Constitution without strong community support for the change.

1967 — recognising Indigenous Australians
When the Constitution was drafted, the federal parliament was specifically denied the power to make laws 
affecting Aboriginal and Torres Strait Islander peoples. Only the states could make laws in relation to those 
Indigenous peoples living within their own borders. Section 127 of the Constitution specifically excluded 
Aboriginal peoples from being counted in the official census. This was seen to be discriminatory by many 
people, because  it was effectively denying the existence of Indigenous Australians. The rights of Indigenous 
peoples varied from state to state, so it was felt a consistent national approach was needed to ensure that they 
could enjoy the same rights as all Australians.

From the early 1960s, Aboriginal leaders began campaigning strongly to remove Section 127 from the 
Constitution, and to change the clause that prevented the federal parliament from making laws affecting 
Indigenous Australians. In 1967, a referendum to make these changes was put to the voters. It was strongly 
supported by all political parties as well as the general public. This proposal became the most successful 
constitutional referendum in Australia history. Over 90 per cent of voters were in favour across the country, 
with a majority in favour in every state. As a result of this constitutional change, the federal government has 
been able to pass laws such as the Racial Discrimination Act, which aims to ensure that all Australians are 
treated equally, regardless of their racial or ethnic origins. It has also allowed the federal parliament to make 
laws relating to Aboriginal land rights.

1999 — becoming a republic
During the 1990s, support grew for the idea that Australia should become a republic. This would have required 
the removal from the Constitution of references to the British monarch, and of the Governor-General as the 
monarch’s representative. The position of head of state would be occupied by an Australian president. There 
were different ideas about how such a president might be appointed. Some believed that he or she should 
be directly elected by the Australian voters, while others believed the president should be appointed by the 
parliament.

In 1998 a constitutional convention was held in Canberra, attended by representatives from a variety of 
political and community groups. The convention was given the task of coming up with a proposal to put to 
voters in a referendum. After much discussion, the convention proposed a model by which the president of an 
Australian republic would be appointed by a vote of the federal parliament. A successful presidential nominee 
would need to be supported by two-thirds of those members. The 
proposal was opposed both by people who wanted to retain the British 
monarch as head of state and by those who wanted a president to be 
directly elected by the voters. Without broad community support, the 
referendum did not win majority support throughout the country or gain 
a majority in any state.

census    a regular survey used 
to determine the number of 
people living in Australia. It also 
has a variety of other statistical 
purposes.
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Resources

Weblinks Australian Republican Movement

Australians for Constitutional Monarchy

3.5 ACTIVITY

Despite the loss of the referendum in 1999, many people still believe that Australia should eventually become 
a republic. On the other hand, media coverage of the younger generation of the royal family, which has closely 
followed the marriages of Prince William to Kate Middleton in 2011 and Prince Harry to Meghan Markle in 2018, 
has revived interest in the Monarchy.

Using the Australian Republican Movement weblink and the Australians for Constitutional Monarchy weblink 
in the Resources tab, list three arguments in favour of Australia becoming a republic and three arguments 
against. Compare your arguments with your classmates. Your teacher may be able to organise a class debate on 
the issue.  General capability: Critical and creative thinking

FIGURE 2  Oodgeroo Noonuccal (also 
known as Kath Walker) was a leading 
campaigner for Aboriginal rights in the 
1960s.

FIGURE 3  The Australian 
Republican Movement and 
Australians for Constitutional 
Monarchy campaigned actively 
in 1999.
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3.5 EXERCISE

To answer questions online and to receive immediate feedback and sample responses for every question, go to your learnON 
title at www.jacplus.com.au.

Check your understanding

 1. Using FIGURE 1 as evidence, explain why the Menzies government wished to ban the Communist Party in 
Australia. 

 2. Why was this referendum unsuccessful, despite the unpopularity of communism among Australians?
 3. FIGURE 2 shows Oodgeroo Noonuccal, a leading campaigner for Aboriginal rights. Which two issues were 

the subject of the 1967 referendum relating to Aboriginal rights?
 4. What process was used to develop the model voted on in the 1999 republic referendum?
 5. Which two groups campaigned against the republic referendum, leading to its defeat?

Apply your understanding

 6. Using internet resources, identify three pieces of legislation that have been passed as a result of the federal 
parliament gaining the power to make laws for Aboriginal Australians.

 7. Using the examples of the 1951 and 1999 referendums, brainstorm three reasons it is very difficult for a 
constitutional referendum to be successful in Australia.

 8. Australia’s Constitution was written in the 1890s. Some people believe that many parts of it are now out of 
date, but that it is too hard to change. Do you agree or disagree with this opinion? Give one reason for your 
agreement or disagreement.

 9. In the USA, constitutional change happens when both houses of Congress pass the necessary motion, and 
three-quarters of state legislatures also pass the same motion. There is no public referendum. Would this 
be a better way to change the Australian Constitution? Give a reason why you agree or disagree with this 
method.

 10. Should a national constitution be as difficult to change as Australia’s, or is it more important to keep our 
system of government as stable as possible? Give reasons for your answer.

For sample responses to every question, go to www.jacplus.com.au.

Learning pathways

LEVEL 1
Questions 
<Text to come>

LEVEL 2
Questions 
<Text to come>

LEVEL 3
Questions 
<Text to come>
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3.6  Thinking Big research project: An Australian 
republic?
Scenario
Despite the loss of the referendum in 1999, many people still believe that Australia should eventually become 
a republic. On the other hand, media coverage of recent royal marriages, the births of royal babies and royal 
visits to Australia has revived interest in the monarchy. Both sides of the debate believe passionately in their 
position, but many Australians do not understand the issue, or the arguments proposed by each side.

Task
Your task is to produce a PowerPoint presentation that explains the issue of whether Australia should become 
a republic, what has to happen for this to occur, and the arguments proposed by each side. You do not have to 
form an opinion yourself, but you should present enough information to help others form their own opinion on 
the issue.

FIGURE 1  Australian Republic Movement members campaigning for an Australian head of state.
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Process
Follow the steps to complete this task:

 • Open the ProjectsPLUS application for this 
topic. Click on the Start new project button 
to enter the project due date and set up your 
project group. Working in pairs will allow you 
to share ideas and responsibility for various 
aspects of the project. Save your settings and the 
project will be launched.

 • Navigate to the Research forum, where you 
will find starter topics loaded to guide your 
research. You can add further topics to the 
Research forum if you wish. In the Media 
centre you will find an assessment rubric and 
some weblinks that will provide a starting point 
for your research.

 • Use the websites in the Media Centre to find 
out:
 • What is a Head of State?
 • Australia is a constitutional monarchy. What 

does this term mean? What are the features of 
a constitutional monarchy?

 • What is a republic? What is the difference 
between a constitutional monarchy and a 
republic?

 • What changes might need to be made to the Australian Constitution for Australia to become a republic?
 • What are the arguments usually put forward in favour of Australia becoming a republic? Select the five 

arguments that you think are the strongest, and explain each.
 • What are the arguments usually put forward against Australia becoming a republic? Select the five 

arguments that you think are the strongest, and explain each.
 • Your PowerPoint presentation should have one idea per slide. It will usually represent a single sentence 

summary of a larger amount of information. In presenting information in a PowerPoint format, you should 
be prepared to provide extra information and explanation relating to each slide, not merely read from the 
slide.

 • Once you have completed your presentation, submit it to you teacher for assessment and feedback, or 
present it to your class.

FIGURE 2  Australians for a Constitutional Monarchy 
wish to retain the British monarch as Australia’s 
head of state.

Resources

Thinking Big research project An Australian republic? (pro-xxxx)
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 3.7  Review
3.7.1 Key knowledge summary

3.2 Why we have a constitution
 • The way we are governed in Australia is determined by a set of rules. This set of rules is known as our 

Constitution.
 • The Constitution outlines the powers of those governing us, and what they are and are not permitted to do 

in exercising those powers. Commonwealth and state parliaments are all expected to operate within the 
rules laid out in this Constitution.

 • The law courts are also expected to uphold the rules contained in the Constitution, and to ensure that all 
individuals and organisations act within these rules.

 • A constitution was necessary because Australia already consisted of six self-governing colonies. Because  
a national parliament would be introduced to govern the new nation, it was important to have a clear 
statement about how power would be shared between the national parliament and the six existing 
parliaments.

3.3 Sharing the power
 • Under our Constitution, we have a separation of powers. This means that power is separated between the 

legislative arm of government, which makes laws, the executive arm, which implements (or carries out) 
the laws, and the judicial arm, which resolves disputes that may arise under those laws.

 • The Constitution also provides for a division of powers between the state parliaments and the federal 
parliament. Law-making powers are divided in such a way that national issues can be handled by the 
central government, while state governments can concentrate on providing essential services for their 
citizens.

3.4 Changing the Constitution
 • Our Constitution can only be changed through a referendum in which a double majority vote in favour of 

the proposed change.

3.5 Difficulties in changing the Constitution
 • It is relatively difficult to change our Constitution. Constitutional change has been attempted on 44 

occasions, and only 8 of them were successful.

3.7.2 KEY TERMS

census    a regular survey used to determine the number of people living in Australia. It also has a variety of other statistical 
purposes.

communism     a belief system that promotes the overthrow of existing society and its replacement  with one in which all 
property and possessions are shared equally, and resources are controlled by the government

constitution    a set of rules that determines the structure of government and its law-making powers

democracy     a political system according to which citizens choose the way in which they are governed

dictator     a person who has absolute power within a country, and who usually cannot be voted out of power by democratic 
elections. A government headed by a dictator is usually referred to as a dictatorship.

federation    the formation of a united country from a number of separate states or colonies, with law-making power shared 
between the national government and the governments of each of the states

judiciary    a collective name given to the judges who preside over law courts

legislation    a term used to describe laws passed by parliament

referendum    a process of allowing the people to vote on an important issue

repeal    to remove a law so that it no longer applies
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3.7.3 Reflection
Complete the following to reflect on your learning.

3.7 Review exercises

Multiple choice topic test

 1. Why did the idea of a federated Australia became popular during the 1880s and 1890s? 
 A. Gold had been discovered in the 1850s.
 B. More than half the population had been born in Australia.
 C. The colonies were too small to govern themselves.
 D. The colonies wanted to hand over their residual powers.
 2. A federation is a country in which
 A. state government send representatives to a national parliament.
 B. there is no division of powers between the central government and state governments.
 C. there is a division of powers between different state governments.
 D. there is a division of powers between the central government and state governments.
 3. The Australian Federal Parliament has responsibility for laws relating to
 A. recreational facilities.
 B. defence forces.
 C. public transport.
 D. secondary schools.
 4. State governments have responsibility for laws relating to
 A. postal services.
 B. quarantine of animals from overseas.
 C. health and hospitals.
 D. maintenance of parks.

Revisit the inquiry question posed in the Overview:

What is the constitution and why do we have it?

 1. Now that you have completed this topic, what is your view on the question? Discuss with a partner. Has your 
learning in this topic changed your view? If so, how?

 2. Write a paragraph in response to the inquiry question, outlining your views.

Resources

eWorkbook Customisable worksheets for this topic

Reflection (doc-xxxx)

Crossword (doc-xxxx)

Interactivity The Australian Constitution crossword (int-5311)

Learning pathways

LEVEL 1
Questions 
<Text to come>

LEVEL 2
Questions 
<Text to come>

LEVEL 3
Questions 
<Text to come>
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 5. Local councils have responsibility for
 A. weights and measures.
 B. emergency services.
 C. telephones services.
 D. libraries.
 6. What does the separation of powers refer to? 
 A. The powers exercised by the different levels of government
 B. The separation of the two houses of parliament
 C. The separate steps required to change the constitution
 D. The legislative, executive and judicial functions of government
 7. What was the purpose of the 1967 referendum relating to Indigenous Australians? 
 A. Create Aboriginal land rights
 B. Include Aboriginal people in the census
 C. Give Aboriginal people the right to vote
 D. Remove discrimination against Aboriginal people
 8. What did the 1999 republic referendum ask voters to consider?
 A. Introducing an Australian president nominated by a vote of two-thirds of the members of parliament
 B. Introducing an Australian president elected by popular vote of the people
 C. Replacing the Queen with the Governor-General
 D. Appointing the Governor-General with a vote of two-thirds of the members of parliament

Short answer questions

Australia’s Constitution would never have been agreed to if it had not guaranteed a role for state governments. 
It was state politicians who met to develop the Constitution, believing that they would continue to have 
considerable powers. Over the last hundred years, many Australians have argued that we no longer need state 
governments. They argue that countries with much larger populations than Australia manage without two levels 
of parliament. They also argue that local councils could be enlarged to become elected regional authorities, so 
that we would have only two levels of government. Those who support retaining state governments argue that 
the federal parliament is too distant from ordinary people, and that state governments are best placed to deliver 
essential services. Removing state parliaments would require several changes to the Constitution. Consider the 
following questions, and give reasons for your responses.

 1. Modern communications did not exist when the Constitution was drafted, so the federal government would 
have seemed very distant. State governments, however, were based in every capital city and so were closer 
to the people. Have changes in our forms of communication made state governments unnecessary?

 2. Identify three changes that would have to happen for a referendum to abolish the states to be successful.
 3. Can you think of some powers that are currently held by one level of government that could be transferred 

to a different level of government? For example, the state governments could transfer their responsibility 
for health and hospitals to the federal government.
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RESOURCE SUMMARY Resources

Below is a full list of rich resources available online for this topic. These resources are designed to bring ideas to life, 
to promote deep and lasting learning and to support the different learning needs of each individual.

3.1 Overview

eWorkbook
 • Customisable worksheets for this topic (doc-xxxx)
Video eLesson
 • The Australian Constitution (eles-2076)

3.2 Why we have a constitution

Weblink
 • Federation

3.3 Sharing the power

Interactivity
 • Time out Responsibilities (int-1207)

3.4 Changing the Constitution

Video eLesson 
 • Referendums (eles-2288)

3.5 Difficulties in changing the 
Constitution

Weblinks
 • Australian Republican Movement
 • Australians for Constitutional Monarchy

3.6 Thinking Big research project: An 
Australian republic?

Thinking Big research project:
 • An Australian republic? (pro-xxxx)

3.7 Review

eWorkbook
 • Reflection (doc-xxxx)
 • Crossword (doc-xxxx)
Interactivity
 • The Australian Constitution crossword (int-xxxx)

To access these online resources, log on to www.jacplus.com.au.
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