
4 Where do our laws 
come from?
4.1 Overview
Numerous videos and interactivities are embedded just where you need them, at the point of learning, in your 
learnON title at www.jacplus.com.au. They will help you learn the content and concepts covered in the topic.

4.1.1 Introduction
What would happen if there were no laws? People would do as they pleased. There would be riots, crime and 
chaos. It would not be safe to go anywhere.

Laws are the legal rules that act as guidelines for behaviour. We have laws to protect us and to settle disputes. 
Laws are also used to give consequences to people who break them. But who actually makes these laws? How 
are our laws made?

How does the law say Australians should behave? Who made those rules and why should we follow 
them?

Resources

Video eLesson What if we had no laws? (eles-2264)

FIGURE 1 Laws are created to discourage wrongful behaviour such as rioting.

FPO

2 Jacaranda Humanities and Social Sciences 8 for Western Australia Second Edition

UNCORRECTED PAGE PROOFS



4.2 How parliaments make laws

4.2.1 The law-making process
A parliament consists of the law makers at the state and federal levels of government. Most laws in Australia 
are made by our federal and state parliaments. These laws are called statute laws. Most parliaments in 
Australia have a lower house and an upper house. Parliaments make laws by passing a Bill through both 
houses.

A law made by Parliament is called legislation, a statute or an Act. Before any proposed laws can become 
Acts of Parliament, they have to be debated and passed by both houses of Parliament and then approved by the 
Crown. During the debate in parliament, the government explains why the law is needed and why it will be 
good for Australia. The Opposition may try to argue why this is not the case. Let us see, step by step, how all 
of this might happen in federal parliament.

4.2.2 Executive law
When Parliament passes legislation, many of the clauses in the new law can be 
very general, and details of how the law is to be applied are not always included. 
The legislation will delegate power to the relevant government minister to make 
detailed rules and regulations, particularly to deal with new situations as they 
might arise. These rules and regulations make up what is known as executive 
law, or delegated law, because the power is delegated to the minister, who is a 
member of the executive, the Cabinet, to develop these regulations. Executive 
law also applies to the power the minister has to make appointments to particular 
positions in the government, such as ambassadors to overseas countries. Because 
such regulations and orders have to be made with the approval of the Governor-
General at the federal level, or the state Governor, they are known as Governor-
General in Council Regulations, or Governor in Council Regulations. These 
regulations also have to be tabled in Parliament, and can be removed or overruled 
by a majority vote in the Parliament.

LEARNING INTENTION

By the end of this subtopic, you will understand the law-making process.

Resources

Weblink Commonwealth Parliament

statute laws    laws made by 
Parliament

Bill    a proposed law that has not 
yet been agreed to by Parliament 
or received royal assent

legislation    a law made by 
Parliament

Act    a law passed by Parliament

Crown    the Queen’s authority 
in the Australian parliament, 
represented by the Governor-
General at the federal level and a 
Governor at the state level

Opposition    the main political 
party in the lower house of 
parliament not in power

Cabinet    the main group of 
parliamentary members from the 
governing party
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STEP 1
A proposed new law, 
or changed law, is 
discussed in 
Cabinet. Often, 
people in Australia
put pressure on the 
government to 
change something. A 
decision is then 
made on what to do.

STEP 2
If the government 
decides to proceed,
government lawyers 
are as to draft a Bill. 
A Bill is basically a 
‘�rst draft’ of an Act 
of Parliment.

STEP 3
Copies of the Bill are 
given to all members
of the lower house 
(House of 
Represen-tatives).
The members read 
the material in their 
own time.
This is known as the 
'First Reading'.

STEP 4
The Bill goes through 
a 'Second Reading'.
During this stage. the 
responsible minister
(for example the 
Minister for 
Immigration if the
Bill is to do with 
migrants) describes 
the main purpose 
and likely bene�ts of 
the Bill. Speakers
from the government 
and opposition say 
what they think 
about it. Debates 
may take weeks. 
Then there is a vote. 
If the majority vote in 
favour, the Bill moves 
to the next stage in 
the process.

STEP 5
The Bill is debated 
again, this time bit by
bit. This stage is 
known as 
Consideration in
Detail as each part of 
the bill is discussed 
in detail. Changes to 
the Bill may be 
made. 

STEP 6
The Bill, including 
any changes made
during step 5. goes 
through a 'Third 
Reading' in the 
house. A vote is 
taken. If the majority
vote for it, the Bill is 
passed through to 
the Senate.

STEP 7
The upper house (the 
Senate) goes through
similar processes to 
those outlined in 
steps 3 to 6. If
the Senate decides 
to change 
something, the Bill is
referred back to the 
House of 
Representatives for
another debate and 
vote. Sometimes the 
Senate
may refuse to 
approve a Bill. If the 
Senate votes to
approve the Bill. it is 
sent to the 
Governor-General
for royal assent.

STEP 8
If the 
Governor-General 
approves and
signs the Bill, it 
becomes an Act of 
Parliament.
It is proclaimed and 
legally binding for
all Australians. 

FIGURE 1 How laws are made in Parliament

4.2 ACTIVITIES

 1. Working in pairs, use the Commonwealth Parliament weblink in the Resources tab to find out about a new 
law that is going through parliament at the moment.

 a. Briefly describe the law you have found and explain what stage it has reached.
 b. In your opinion, will this proposed law be changed much on its way through parliament? Give reasons for your 

answer.
 c. Share your findings with another pair of students.  HASS skills: Questioning and evaluating
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 2. Use internet resources to help you discover which new or proposed laws your local member of parliament 
(MP) is involved with. Use this information to email your MP your ideas about this new or proposed law. 
 HASS skills: Communicating and reflecting

 3. Propose a new school rule and debate it in class as follows:
 a. Brainstorm as a class five rules you think would be good for your school. Using a show of hands, vote to 

decide on a rule to debate. Call this your Bill.
 b. Divide the class in two, with government members on the right and the Opposition on the left. As part of the 

first reading of your Bill, debate the issues associated with introducing this proposed new law. Those on the 
government side should argue for the Bill and those on the Opposition side should argue against it. Appoint a 
Speaker to ensure that the debate is orderly. When debating, stand to speak, and obey any instructions given 
to you by the Speaker.

 c. At the end of the discussion, take a class vote on whether or not you think this proposed new law should be 
introduced. If you disagree with the decision of your side, you can ‘cross the floor’, moving from where you 
are to the right (yes) or the left (no) side of the classroom to register your vote. Did your proposed Bill pass its 
first reading?  Reasoning, creating, proposing

4.2 EXERCISE

To answer questions online and to receive immediate feedback and sample responses for every question, go to your learnON 
title at www.jacplus.com.au.

Check your understanding

 1. What is statute law?
 2. What is the difference between a Bill and an Act of Parliament?
 3. What is meant by the term ‘royal assent’?
 4. Explain what is meant by the term ‘executive law’.
 5. Who is normally responsible for the development of executive laws?

Apply your understanding

 6. Use a flowchart to explain how a law is made in parliament. Draw your flowchart using eight boxes joined by 
arrows. Number each box from step 1 to 8. In each box describe what happens to the proposed law in that step, 
using no more than ten words. For example: Step 1 – government (in Cabinet) discusses the idea of a new law.

 7. How can a piece of executive law be overruled? What does this tell us about the power of parliament 
compared with the powers of the executive?

 8. In your view, is the process of law making in Australia fair? Does law making by parliament give ordinary 
people enough opportunity to have their say when new laws are being made? Explain your answer.

 9. Since 1981, no party has had a majority in the Senate except for three years from 2005 to 2008. This means 
that a government may have to negotiate with non-government senators to have legislation passed. Identify 
one advantage and one disadvantage of this situation.

 10. Queensland, the Northern Territory and the Australian Capital Territory only have one house of parliament, 
rather than a lower and upper house. This means there is no upper house review of legislation. Is this a good 
thing or a bad thing? Give reasons for your answer.

For sample responses to every question go to www.jacplus.com.au

INDIVIDUAL PATHWAYS

LEVEL 1
2, 5, 6

LEVEL 2
1, 4, 8

LEVEL 3
3, 7, 9, 10

Resources
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  4.3  How courts make laws  

  4.3.1  Common law 
 The main role of courts is to settle disputes, but courts also make laws. They do this as they interpret 
existing laws and make decisions to resolve the case they are hearing. This type of law is known as case law, 
judge-made law or    common law   . 

 Common law originated in England as judges travelled from village to village making decisions based on 
tradition, custom and    precedent   . The judges began to apply a law that was common to all people across the 
country, rather than using the customary law of each region. Common law is applied today when cases come 
to court where there is no legislation regulating that case. The judge needs to make a decision about the law on 
this type of matter. This process is illustrated in the following case study, ‘Finders keepers’. 

  4.3.2  CASE STUDY: Finders keepers  
 The law relating to who has the right to own things that are found has changed over 
the years as judges have made new decisions. The judges in the following cases made 
decisions that became part of the common law because there was no existing law 
about possession that specifi cally applied to the cases. 

 Money found buried on private property 
 In 1964, a woman sold her New South Wales house to a couple. The couple hired a building company to work 
on the house. While digging, one of the owners of the building business found a tin with £8500 inside. 

     •  The original owner claimed that she had buried the tin and therefore the money belonged to her. 
     •  The couple who had bought the house claimed that the money was theirs because it was found on their land. 
     •  The owner of the building business claimed the money belonged to him because he had found it.   

 No laws covered this dispute, so the judge hearing the case was required to make a decision that would create 
a new law. The judge decided that the couple who now owned the house were allowed to keep the money 
because they owned the land. 

 Gold found by the side of the road 
 In 1965, a Queensland police offi cer was walking to the place where he 
was going to direct traffi c leaving a drive-in theatre. On the side of the 
road, on land belonging to the theatre, he found a gold ingot. The owner 
of the gold could not be found. 

     •  The owner of the land claimed ownership. 
     •  The police offi cer claimed ownership because he had found the ingot. 
     •  The police offi cer’s employer (the state) claimed ownership because 

the policeman worked for the state.   

 The judge hearing the case decided that the land was regularly accessed 
by the public and that the police offi cer could keep the gold ingot 
because his job was to direct traffi c, not to fi nd lost things. Any other 
member of the public might have found the ingot, and the fact that the 
offi cer was on duty was just a coincidence. 

   FIGURE  1      Does a gold ingot 
found on someone’s property 
belong to the property owner or 
to the person fi nding it? 

common law    law developed by 
judges through the decisions of 
courts

precedent    a legal principle 
developed by a court in the 
process of resolving a dispute

  LEARNING INTENTION 

  By the end of this subtopic, you will be able to identify the courts and their position in the Western 
Australian Court hierarchy and explain how precedent creates laws. 
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Bracelet found at the airport
In 1982 a traveller waiting in an airline lounge found a valuable gold bracelet. He handed it in to the manager 
of the lounge, and was told that the airline would attempt to locate the owner. If this attempt was unsuccessful, 
it would be handed over to the finder of the bracelet, who could then keep it. The finder left his contact 
details with the airline. After a period of time, when the bracelet had not been claimed, the airline sold it for a 
considerable sum of money, which it kept. The finder of the bracelet sued the airline, and the judge ruled that 
the proceeds of the sale of the bracelet should be handed over to the original finder, with an additional amount 
paid as interest on the money. The judge found the plaintiff in the case had ‘finder’s rights’ that could not be 
removed by the fact that the bracelet was found on the airline’s premises.

4.3.3 Precedent
Common law is developed through the legal principle of precedent. If your sister was given a car for her 
eighteenth birthday, you might expect your parents to do the same for you because your parents have set a 
precedent. Courts use the same idea. When a judge makes a decision in a court case, this decision will be 
recorded in a law report. Other judges hearing cases with similar facts will refer to these decisions. Just as 
you would expect your parents to follow their precedent, the people involved in legal cases expect the judge to 
follow the precedent of similar cases and therefore come to the same decision.

Precedent works because of our court hierarchy.

4.3.4 Australia’s court hierarchy
Australia’s court system is made up of many different courts, which are arranged in levels in order of 
importance (a hierarchy). The higher courts, which hear the most serious matters, are at the top of the 
hierarchy. The lower courts, which hear less serious matters, are at the bottom of the hierarchy.

At the bottom of the court hierarchy is the Magistrates Court (called the Local Court in New South Wales, the 
Magistrates’ Court in Victoria and the Magistrates Court elsewhere). These courts hear more than 90 per cent of 
the cases that go to court, and they have 
a large number of courthouses. There 
is probably one in your local area. The 
District Court (called the County Court 
in Victoria) exists in most states and sits 
only in the main cities. There is only 
one Supreme Court in the capital city of 
each state, and only one High Court in 
Australia (in Canberra).

When superior courts (such as the 
High Court and each state’s Supreme 
Court) settle disputes, they can create 
new legal principles that must be 
followed by the lower courts in their 
own hierarchy. Judges in each state 
have to follow only those decisions 
made in the higher courts in their state, 
and those made in the High Court. 
For example, a decision made by a 
judge in the Supreme Court of Western 
Australia does not have to be followed 
by judges in the District Court of New 
South Wales. However, the New South 
Wales judges could use the decision as 
a guide.

Dispute before court

Yes

YesYes

Yes

No No

No

Is there a past
case where facts

are similar?

Create new
precedent

Is there relevant
legislation?

DecisionApply legislation

Is it binding on
current case?

Apply

Decision

Decide whether to use
or whether to create

new precedent

Decision

Is it
persuasive?

Decision

FIGURE 2 The decision-making process for settling disputes in court
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Resources

Interactivity The courtroom (int-1206)

DISCUSS

‘Judges use common law processes to bring greater fairness and consistency to the law by adapting decisions 
to suit the new facts before them.’ Discuss arguments supporting this case and then counterarguments to 
represent an opposing point of view. Which point of view do you support?

4.3 ACTIVITY

Using the internet or newspapers, find an article that reports on a new principle of law being made through a 
landmark court case in Western Australia. Investigate how this case proceeded through the courts. 
 HASS skills: Analysing

FIGURE 4 If there is no existing relevant law, judges 
can create a new rule to settle a dispute.

4.3 EXERCISE

To answer questions online and to receive immediate feedback and sample responses for every question, go to your learnON 
title at www.jacplus.com.au.

Check your understanding

 1. What is common law?
 2. What is precedent?
 3. List the courts in your state’s court hierarchy, from highest to lowest.
 4. From where did common law originate?
 5. Outline the similarities and differences between the cases in the case study, ‘Finders keepers’.

Apply your understanding

 6. Explain how the judges in the case study ‘Finders keepers’ made changes to the law.
 7. What would happen if a judge decided to ignore a precedent and make a completely new decision?

FIGURE 3 The Australian court system

INDIVIDUAL PATHWAYS

LEVEL 1
2, 5, 6

LEVEL 2
1, 4, 8

LEVEL 3
3, 7, 9, 10

Resources
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4.4 Criminal law and civil law

4.4.1 Criminal vs. civil
There are two main types of law in Australia:

 • criminal law, which protects us and punishes offenders
 • civil law, which protects our rights and property.

We have no choice over the use of criminal law because the state controls it, but individual citizens and groups 
decide how they will use civil law. The ‘state’ means society or the whole community, which is represented by 
Parliament, the judiciary and the police.

4.4.2 Criminal law
Criminal law protects innocent individuals from wrongdoers. It outlines the way people 
should act – what they can and cannot do. Some of the most common crimes are 
robbery, homicide (manslaughter and murder), rape, assault, theft and drug offences.

If a person commits a crime, this is treated very differently from other legal issues. 
For example, if you rob a bank, it does not remain a dispute between the bank 
and yourself. The bank does not have to try to catch you. Instead, your action is 
regarded as an offence against the state. It is the state that organises its police to 
catch offenders. In criminal law, the bank does not take you to court – the police or 
representatives of the government do. They will also be the ones who prosecute you. 
It is up to the prosecution to take legal action against an accused person in order to 
establish the guilt of the accused because the prosecution has the burden of proof. 

LEARNING INTENTION

By the end of this subtopic, you will be able to explain the difference between criminal and civil law and 
the difference between a summary and indictable offence.

 8. Consider the following cases:
 • Case 1 – a former barmaid sues the hotel where she used to work. She contracted throat cancer caused 

by breathing environmental tobacco smoke during the course of her employment. The court awards her 
compensation of more than $400 000.

 • Case 2 – a former pie-seller sues the sports stadium where he used to work. He contracted throat cancer 
caused by breathing environmental tobacco smoke during the course of his employment. The court uses 
case 1 as a precedent.

 • Case 3 – a waitress sues the restaurant where she works. She contracted throat cancer caused by 
smoking cigarettes for 30 years.

 • Case 4 – a former miner sues the mining company he used to work for. He was injured in a fall.
 a. In case 2, should the former pie-seller receive compensation? Explain your answer.
 b. In case 3, should the court use the first two cases as precedents and provide compensation? Explain 

your answer.
 c. In case 4, are any of the first three cases a precedent for this situation? Should the court provide 

compensation? Explain your answer.
 9. Many people argue that judges should not make laws because they are not democratically elected, as members of 

parliament are. Identify and explain one positive and one negative effect of judges making law through precedent.
 10. The doctrine of precedent states that judges must apply a precedent established in a higher court in the 

same court hierarchy, but occasionally judges apply a precedent from a court in a different state or different 
country. Explain when and why this might occur.

For sample responses to every question go to www.jacplus.com.au

homicide    the killing of one 
person by another person

manslaughter    the accidental or 
unintentional killing of one person 
by another person

dispute an argument

prosecute    to take legal action 
against another person for a 
criminal offence

burden of proof    the legal 
principle describing who has 
to prove a case in court. In a 
criminal trial, this burden is on the 
prosecution.
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This means that the prosecution must prove that the accused is guilty of the crime. It is not up to the accused 
person to prove his or her innocence.

During the court case, you as the accused will have the opportunity to tell your side of the story. If you are 
found guilty, you will be punished with a fine, imprisonment, some form of community service order or a 
combination of these punishments.

Indictable offences
Serious crimes, such as homicide, child abuse and rape, are called indictable 
offences. These offences are usually heard in a higher court, such as the District or 
County Court, or the Supreme Court. For these offences, the guilt of the accused is 
determined by a jury.

In a criminal case, the jury must be satisfied of the guilt of the accused ‘beyond 
reasonable doubt’. This means that the jury cannot have any reasonable doubt that the 
person accused of the crime is guilty. The level of certainty that must be established 
before a legal case can be won is known as the standard of proof. It is up to the 
prosecution in criminal cases to prove that the accused is guilty beyond reasonable 
doubt. If a magistrate or jury is not convinced beyond reasonable doubt of the 
accused’s guilt, the accused should be given the benefit of the doubt and found not 
guilty.

Summary offences
Less serious crimes, such as minor assaults, petty theft and traffic infringements, are 
called summary offences. These are dealt with relatively quickly and cheaply by a 
magistrate in a magistrates court.

4.4.3 Civil law
Civil law deals with non-criminal matters. It allows a person to bring actions against 
other people for a civil wrong done to him or her. Civil law involves such matters 
as disputes between friends, business partners, consumers and retailers, neighbours, 
or an individual and a government department. Examples of civil wrongs include 
negligence, trespass, defamation, nuisance and breach of contract. Where a civil 

In criminal cases ...the police prosecute ...and the courts impose a penalty
on a guilty party.

FIGURE 1 A criminal act is treated as an offence against the state, which deploys the police and courts to 
apprehend, prosecute and imprison the wrongdoer.

accused    the party in a criminal 
trial against whom an action has 
been brought

jury    in a criminal trial, a randomly 
selected group of people who 
decide the guilt or innocence of an 
accused person

standard of proof    the level of 
proof required to establish a case. 
In criminal law, the prosecution 
must prove that the accused is 
guilty beyond reasonable doubt.

magistrate    a court official who 
hears cases in the lowest court in 
the legal system

negligence    a situation where 
a person breaches a duty to 
exercise reasonable care to avoid 
a foreseeable risk, resulting in 
another person being injured or 
suffering a risk of injury

trespass    a tort (civil wrong) 
involving direct and intentional 
interference with a person, or a 
person’s land or goods

defamation    unlawful damage to a 
person’s good reputation through 
written or verbal statements

nuisance    interference with 
someone’s enjoyment of public or 
private property

breach of contract    a situation 
where a legally binding agreement 
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wrong is successfully proven in court, the wronged party will usually seek damages (money) as compensation. 
In such a case, the defendant will be found to have been liable.

For example, imagine you discover half a decomposed snail at the bottom of a soft-drink bottle from which you 
have just drunk. You are then violently sick and suffer a serious stomach illness. You decide to sue the manufacturer 
for negligence, meaning that the manufacturer did not take enough care to prevent an injury. You, the plaintiff, 
go to court to prove your case. You ask a judge to order the soft-drink manufacturer, the defendant, to pay you 
compensation. The plaintiff does not always win such cases. Sometimes the judge decides that the plaintiff’s rights 
were not breached and can order him or her to pay the defendant’s legal costs. As the following case study ‘Civil v. 
criminal law’ illustrates, sometimes civil law is required to deal with a wide range of unusual circumstances.

There is a lower standard of proof in civil cases. The plaintiff has to show that the defendant was ‘more likely 
than not’ to have committed the breach. This is known as the ‘balance of probabilities’.

4.4.4 CASE STUDY: Civil v. criminal law

Case 1
A grape grower was awarded $7 million in damages by the Supreme Court of Victoria in August 2017, after 
his neighbour’s spraying of chemicals destroyed his vineyard. The grape grower had spent four years fighting 
for compensation after he had noticed damage to the leaves of his vines in 2013. At first he thought the vines 
had been affected by frost, but later discovered that his neighbour had been attempting to rid his own property 
of pests by spraying the chemicals 2,4-D, glyphosate and metsulfuron-methyl. The Supreme Court heard that 
these chemicals are all deadly to grapevines and should never be used anywhere near vineyards. The court 
found the neighbour negligent in his use of the chemicals and awarded damages of over $7 million. This 
included the cost of rehabilitating the land, the grower’s loss of grape sales, costs involved in re-establishing 
the vineyard, and future loss of sales during the time the vines take to re-grow.

Case 2
In November 2018, a man was found guilty of manslaughter after killing a heart surgeon in a one-punch attack 
at Box Hill Hospital in Melbourne’s eastern suburbs. Joseph Esmaili had punched the surgeon, Patrick Pritzwald-
Stegmann, in the head after the doctor had asked him and his friends to stop smoking in a non-smoking area 
outside the hospital doors. The surgeon fell backwards and hit his head on the 
floor, knocking him unconscious. He spent the next month in a coma and died 
after his family agreed to have his life-support system switched off.

During the trial, Esmaili’s defence barrister argued that Esmaili had believed that 
the surgeon was about to hit him and acted in self-defence when he punched 

In civil cases ...the injured person sues ...and can receive compensation.

FIGURE 2 A civil wrongdoing is treated as a private matter between the disputing parties, and the losing side is 
ordered by the judge to pay compensation or rectify the wrong done.

defendant    the party in a civil trial against 
whom an action has been brought

liable    legally responsible for a civil wrong

plaintiff    the person who commences a 
legal action in civil law

TOPIC 4 Where do our laws come from? 11

UNCORRECTED PAGE PROOFS



Resources

Interactivity Time out – civil and criminal law (int-1402)

4.4 ACTIVITY

In pairs, cut out three newspaper articles describing civil law cases and three describing criminal law cases. 
Paste these on a large sheet, then discuss and list the laws being broken in each case. 
 HASS skills: Analysing

the surgeon. The defence also argued that Mr Pritzwald-Stegmann’s death was actually caused by the family’s 
decision to turn off the life support system, not by the punch. The jury did not appear to accept either of these 
lines of defence and found Esmaili guilty of manslaughter.

4.4 EXERCISE

To answer questions online and to receive immediate feedback and sample responses for every question, go to your learnON 
title at www.jacplus.com.au.

Check your understanding.

 1. Define civil law and criminal law.
 2. List four common crimes.
 3. List four civil wrongs.
 4. What is the difference between:
 a. the plaintiff and the defendant (or accused)?
 b. indictable offences and summary offences?
 c. burden of proof and standard of proof? 

 5. Outline the differences between civil law and criminal law.

Apply your understanding.

 6. Use the case study ‘Civil v. criminal law’ in section 4.4.4 to outline the differences between criminal law and 
civil law.

 7. Do the following cases involve criminal law, civil law, or both?
 a. You are held up at knifepoint and your purse or wallet is stolen.
 b. A woman slips on a wet supermarket floor and breaks an ankle.
 c. A man is convicted of driving with a blood alcohol content of 0.08.
 d. You find maggots in a tuna sandwich you just bought from a café.
 e. A neighbour’s loud music at 3 am is disturbing you.

 8. Think of a case that might involve both criminal law and civil law. What part of the case is criminal law? 
What part of the case is civil law?

 9. In a civil case the victim can sue for compensation, but in criminal cases the wrongdoer is punished and the 
victim is frequently not compensated for the harm done to them. Limited victim compensation is available in 
some cases but not in every case. Should the law be changed to provide for compensation in every criminal 
case? Identify one advantage and one disadvantage of such a change.

 10. Criminal cases are dealt with by the courts because the state prosecutes the wrongdoer. Only around 20 per 
cent of civil cases come before the courts because they are resolved out of court by negotiation between 
the parties, or because one party does not have the money to fight the case. This can mean that the 
wealthiest or most powerful party wins. Suggest a reform to the law that could help resolve this situation.

For sample responses to every question go to www.jacplus.com.au

INDIVIDUAL PATHWAYS

LEVEL 1
1, 5, 6

LEVEL 2
2, 4, 8

LEVEL 3
3, 7, 9, 10

Resources
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4.5 Customary law in Indigenous communities

4.5.1 What is customary law?
Customary law refers to the guidelines for behaviour that have been developed by Aboriginal and Torres Strait 
Islander peoples. These laws are passed on by word of mouth and have not been written down. In what way 
is customary law significant to Indigenous Australian peoples? We will explore the answer to this question 
throughout the rest of this subtopic.

The Dreaming
Indigenous Australian peoples believe that their customary laws originated in the Dreaming. The Dreaming 
explains how the ancestors of Indigenous Australian peoples created the landscape and its features, as well as 
the laws necessary to survive in the harsh Australian environment. Aboriginal and Torres Strait Islander peoples 
have a very strong relationship with the Australian land. They believe that they do not own the land – the land 
owns them, so it is their responsibility to take care of it. The stories, songs and dances told about the Dreaming 
reveal the many ways in which Indigenous Australian peoples are connected to the land.

Dreaming stories
Elders passed on customary laws by telling Dreaming stories to other members of 
their community or language group. The stories provide guidance or instructions 
about how to behave and the right way to live. Indigenous people expect that the 
younger ones will listen to the older people, be obedient, and not be greedy or 
steal. Other customary laws concern what foods can be eaten, what rules apply to 

customary law    guidelines for 
behaviour developed by and 
for Aboriginal and Torres Strait 
Islander peoples

LEARNING INTENTION

By the end of this subtopic, you will understand how Indigenous customary law differs from the laws 
practiced in the rest of Australia, and will be able to explain what is meant by ‘the Dreaming’ and its 
relevance to Indigenous people and their customary laws.

FIGURE 1 Fern Pool, Karijini National Park. Indigenous Australian people believe that the Australian 
landscape and all its features were created by their Dreaming ancestors.
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families, requirements for marriage, and spiritual 
responsibilities. Songs and dances are also used 
to pass down customary law.

Dispute resolution
Aboriginal and Torres Strait Island societies did 
not have governments, police or courts. Disputes 
were resolved by the elders, who would meet to 
discuss the incident or dispute and then agree 
on an appropriate solution or consequence. 
Punishments might include shaming or public 
ridicule for less serious offences, or exile or 
spearing for more serious cases. Spearing 
involved stabbing a spear into the thigh of a 
person who had committed an offence. The scar 
left behind would always remind the offender of 
the wrong act they had carried out.

4.5.2 Recording customary 
law
Customary law has not been codified. It is 
not easy to record. This is because it is not 
always the same throughout Australia. Different 
language groups and communities have their 
own customary laws, languages, beliefs and 
traditions. The laws that apply to one group 
do not necessarily apply to another group. The 
different groups can be seen in the map in 
FIGURE 2. How many language groups can  
you see?

4.5.3 Customary laws and 
Australian law
Some state and territory laws have been 
amended to specifically refer to customary 
law – the Northern Territory’s Sentencing Act 
recognises customary law. Many courts have 
also taken customary law into account when 
considering sentences. Refer to the case study 
‘Court imposes customary punishment’ in 
section 4.5.4 for an example.

FIGURE 2 Map showing the distribution of the Aboriginal Tribes of Australia, Norman B. Tindale, 1940. Users of this map should be aware that certain words, 
terms or descriptions may be culturally sensitive and may be considered inappropriate today, but may have reflected the creator’s attitude or the period in which 
they were written. Borders and terminology used may be contested in contemporary contexts.

codified    refers to laws that have 
been collected and organised, 
usually in written form
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FIGURE 2 Map showing the distribution of the Aboriginal Tribes of Australia, Norman B. Tindale, 1940. Users of this map should be aware that certain words, 
terms or descriptions may be culturally sensitive and may be considered inappropriate today, but may have reflected the creator’s attitude or the period in which 
they were written. Borders and terminology used may be contested in contemporary contexts.
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  4.5.4  CASE STUDY: Court imposes customary punishment  
 The 1993 case of Wilson Jagamara Walker was 
the fi rst in Australia to include a customary 
punishment as part of a sentence. Walker was a 
23-year-old Aboriginal man from central Australia 
who pleaded guilty to manslaughter. He had been 
walking home when he heard a cry for help from 
a person being attacked by a group. Walker went 
to assist and ended up killing one of the attackers 
by stabbing him near the neck. The judge, Chief 
Justice Martin, initially sentenced Walker to three 
years’ imprisonment. The sentence was then 
suspended and Walker was released on a two-year 
good behaviour bond with conditions, including 
that he be speared in the thigh by relatives of the 
victim.  

 In describing the customary punishment, Chief 
Justice Martin said that: 

  When you return to Yuendumu, you will be 
called upon to face tribal punishment ... by 
getting speared in each of your legs a couple 
of times in such a way that you will be pained 
for at least a couple of weeks ... A hunting 
spear would be used. The punishment would be 
administered by the brother of the dead man.  

 Martin ordered police offi cers to witness the 
spearing so that they could verify that the sentence 
had been carried out. Walker was told to return to 
the court to have the sentence reviewed if this did 
not occur. 

  4.5.5  Alternative sentencing for 
Indigenous offenders 
 If found guilty of an offence, Aboriginal and 
Torres Strait Islander defendants have alternatives 
to having a sentence imposed by the court. 
One initiative is circle sentencing, a scheme 
operating in New South Wales that tries to avoid 
imprisonment for Aboriginal offenders. This is 
where a circle of people – including Aboriginal 
elders, the victim, the offender, the offender’s 
lawyer, the prosecutor or police and a magistrate – 
will sit together to attempt to decide an appropriate 
sentence. The Indigenous offender must have 
pleaded guilty or have been found guilty of the 
offence. 

   FIGURE  3      Wilson Jagamara Walker’s case was the fi rst 
in Australia to include a customary punishment as part 
of a sentence. 

   FIGURE  4      The Koori Court in Victoria provides a more 
informal environment for Aboriginal offenders, who 
must plead guilty if they wish to be sentenced here. 
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The offence is considered first, and then the offender and his or her background is discussed as well as the 
effect of the wrongdoing on the victim and the community. The elders decide the sentence, which must be 
approved by the magistrate. The circle will often hand down a good behaviour bond with conditions attached, 
such as counselling or community service.

Other states have different names for similar programs. Western Australia has Aboriginal Community Courts, 
Victoria has Koori Courts, and South Australia has Nunga Courts. The territories also have circle or community 
courts. All of these courts involve Aboriginal and Torres Strait Islander community members in the sentencing 
process and the proceedings are less formal than in a traditional courtroom.

4.5 EXERCISE

To answer questions online and to receive immediate feedback and sample responses for every question, go to your learnON 
title at www.jacplus.com.au.

Check your understanding

 1. What is meant by the term ‘customary law’?
 2. What is the Dreaming?
 3. In the absence of police and courts in traditional Indigenous communities, how were punishments imposed 

on wrongdoers and disputes resolved?
 4. Explain how Aboriginal elders have been involved in the administration of justice in cases involving young 

Indigenous offenders.
 5. Give an example of legislation that recognises customary law in Australia.

Apply your understanding

 6. Read the case study ‘Court imposes customary punishment’. Outline the way in which the judge 
incorporated customary law into the sentence imposed on Mr Walker.

 7. Create a list of pros and cons for recognising customary law as part of Australia’s legal system. Do you think 
that customary law should be recognised?

 8. Consider whether new courts should be established to reflect the traditional laws of other ethnic or religious 
groups in Australia. For example, should an Islamic court be established so that Muslim offenders could be 
sentenced according to Sharia law?

 9. List as many reasons as you can to explain why Aboriginal and Torres Strait Islander peoples find customary 
laws significant. Compare your reasons with other class members. Write down any new ideas.

 10. If there is a conflict between traditional Indigenous law and laws legislated by Parliament, which should 
apply? Give reasons for your response.

For sample responses to every question go to www.jacplus.com.au

4.5 ACTIVITIES

 1. Use the internet or a newspaper to find a recent case where a court has recognised customary law when 
sentencing an Indigenous Australian.  HASS skills: Analysing

 2. Work in groups to investigate one of the circle sentencing courts.
 a. How does the court work and what sort of cases does it sentence?
 b. Identify one case that has been resolved by a circle sentencing court. Prepare a summary of the facts of the 

case and the judgement made by the court.  HASS skills: Analysing

INDIVIDUAL PATHWAYS

LEVEL 1
1, 5, 7

LEVEL 2
2, 4, 8

LEVEL 3
3, 6, 9, 10

Resources
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4.6 Thinking Big research project:  
Western Australian court case investigation
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 4.7 Review
4.7.1 Key knowledge summary
4.2 How parliaments make laws

 • Statute law (or an Act or legislation) must be passed through both houses of parliament in the form of a 
Bill, which must then be approved by the Crown.

4.3 How courts make laws
 • Courts make laws because they interpret laws and make decisions to resolve the cases they are hearing, 

and in doing so create precedents that will be followed by other courts.

4.4 Criminal law and civil law
 • Criminal law protects the community as a whole. It incorporates crimes including robbery, manslaughter 

and murder. The police or a representative of the government (the prosecution) takes the accused (the 
defendant) to court. There, a consequence, such as a fine or imprisonment, may be imposed.

 • Civil law protects the private rights of individuals. It incorporates civil wrongs including negligence, 
defamation and breach of contract. A person who feels that a civil wrong has been done to him or herself 
(the plaintiff) will sue the other party (the defendant) in court to repair the harm caused, often seeking 
damages.

4.5 Customary law in Indigenous communities
 • Aboriginal and Torres Strait Islander customary law originated in the Dreaming and provides guidance 

for how to behave and live. Disputes or incidents are resolved by the elders, who agree on an appropriate 
solution or consequence.

4.7.2 Key terms

accused    the party in a criminal trial against whom an action has been brought

Act    a law passed by Parliament

Bill    a proposed law that has not yet been agreed to by Parliament or received royal assent

breach of contract    a situation where a legally binding agreement is not honoured by one or more of the parties to the contract

burden of proof    the legal principle describing who has to prove a case in court. In a criminal trial, this burden is on the 
prosecution.

Cabinet    the main group of parliamentary members from the governing party

codified    refers to laws that have been collected and organised, usually in written form

common law    law developed by judges through the decisions of courts

Crown    the Queen’s authority in the Australian parliament, represented by the Governor-General at the federal level and a 
Governor at the state level

customary law    guidelines for behaviour developed by and for Aboriginal and Torres Strait Islander peoples

defamation    unlawful damage to a person’s good reputation through written or verbal statements

defendant    the party in a civil trial against whom an action has been brought

dispute    an argument

homicide    the killing of one person by another person

jury    in a criminal trial, a randomly selected group of people who decide the guilt or innocence of an accused person

legislation    a law made by Parliament

liable    legally responsible for a civil wrong

magistrate    a court official who hears cases in the lowest court in the legal system

manslaughter    the accidental or unintentional killing of one person by another person

negligence    a situation where a person breaches a duty to exercise reasonable care to avoid a foreseeable risk, resulting in 
another person being injured or suffering a risk of injury

nuisance    interference with someone’s enjoyment of public or private property

Opposition    the main political party in the lower house of parliament not in power
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4.7.3 Reflection
Complete the following to reflect on your learning.

4.7. Review exercises

Multiple-choice
 1. What must happen to a Bill before it becomes a law?
 A. Pass the lower house, pass the upper house and receive royal assent
 B. Be passed by the Labor Party, be passed by the Liberal Party and be approved by the Governor-General
 C. Be passed by a lower court, be passed by a higher court and receive the approval of the High Court
 D. Be agreed to by all of the elders

 2. In the lower house of parliament, what is the main political body not in power called?
 A. Backbenchers
 B. Government
 C. Opposition
 D Independents

 3. What is a law made by courts referred to as?
 A. Legislation
 B. A Bill
 C. An Act
 D. Common law

 4. Which of the following cases involves a precedent?
 A. Parliament passing new laws banning smoking
 B. A court finding that the accused is guilty of manslaughter because a decision about a similar case was 

made in a higher court
 C. A court deciding that a speeding fine was correct
 D. Parliament blocking a new law around immigration

Resources

eWorkbook Reflection (doc-XXXX)
Crossword (doc-XXXX)

Interactivity Rights, freedoms, democracy and the law crossword (int-7603)

plaintiff    the person who commences a legal action in civil law

precedent    a legal principle developed by a court in the process of resolving a dispute

prosecute    to take legal action against another person for a criminal offence

standard of proof    the level of proof required to establish a case. In criminal law, the prosecution must prove that the accused 
is guilty beyond reasonable doubt.

statute laws    laws made by Parliament

trespass    a tort (civil wrong) involving direct and intentional interference with a person, or a person’s land or goods

Revisit the inquiry question posed in the Overview:

How does the law say Australians should behave? Who made those rules and why should we follow them?

 1. Now that you have completed this topic, what is your view on the question? Discuss with a partner. Has your 
learning in this topic changed your view? If so, how?

 2. Write a paragraph in response to the inquiry question, outlining your views.

20 Jacaranda Humanities and Social Sciences 8 for Western Australia Second Edition

UNCORRECTED PAGE PROOFS



 5. What is the highest court in Australia?
 A. Magistrates' or Local Court
 B. High Court
 C. District or County Court
 D. Supreme Court
 6. Criminal laws are the laws made to:

 A. be passed by both houses of parliament and approved by the Crown.
 B. protect the community from harm.
 C. develop legal principles in the process of courts resolving disputes.
 D. protect the private rights of individuals.

 7. Suing another person for negligence is an example of which law?
 A. Criminal law
 B. Statute law
 C. Contract law
 D. Civil law

 8. In a criminal trial, the prosecution must prove that the accused is guilty:
 A. on the balance of probabilities.
 B. with room for some doubt.
 C. beyond reasonable doubt.
 D. when the jury does not like the person.

 9. Under Aboriginal and Torres Strait Islander customary law, how are disputes or incidents resolved?
 A. Police who will charge you and take you to court
 B. Courts that examine all the evidence before them
 C. Elders agree on an appropriate solution or consequence
 D. Parliament that passes laws through both houses

 10. Under what law is spearing a punishment?
 A. Criminal law
 B. Civil law
 C. Aboriginal and Torres Strait Islander customary law
 D. Statute law

Short answer
 11. What are laws and why are they important?

 12. Who makes statute law?

 13. Briefly outline the seven steps that a Bill must go through on its way to becoming law in Western Australia.

 14. Outline the difference between criminal and civil law.

 15. Murder, manslaughter and robbery are all examples of what type of law?

 16. Give one example of civil law.

 17. Define the term ‘precedent’ in your own words.

 18. Outline the difference between statute law and common law.

 19. Outline what is meant by the term ‘customary law’.

 20. Where did Aboriginal and Torres Strait Islander customary laws originate?
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RESOURCE SUMMARY Resources

Below is a full list of rich resources available online for this this topic. These resources are designed to bring ideas to 
life, to promote deep and lasting learning and to support the different learning needs of each individual.

3.1 Index notation
 Digital documents

 • Skeleton (doc-1099)
 • Body parts (doc-3567)
 • eWorkbook
 • Skeleton (doc-1099)
 • Body parts (doc-3567)

3.2 Prime numbers and composite 
numbers

 Digital documents
 • Skeleton (doc-1099)
 • Body parts (doc-3567)
 • eWorkbook
 • Skeleton (doc-1099)
 • Body parts (doc-3567)

3.3 Squares and square roots
 Digital documents

 • Skeleton (doc-1099)
 • Body parts (doc-3567)
 • eWorkbook

 eWorkbook
 • Skeleton (doc-1099)
 • Body parts (doc-3567)
 • eWorkbook
 • Skeleton (doc-1099)
 • Body parts (doc-3567)

3.4 Cubes and cube roots
 Video eLesson

 • Skeleton (doc-1099)
 • Body parts (doc-3567)
 • eWorkbook

3.5 Squares and square roots
 Interactivities

 • Skeleton (doc-1099)
 • Body parts (doc-3567)
 • eWorkbook

 Weblinks
 • Skeleton (doc-1099)
 • Body parts (doc-3567)
 • eWorkbook

 ProjectsPLUS
 • Skeleton (doc-1099)
 • Body parts (doc-3567)
 • eWorkbook

3.6 Squares and square roots
 Audio

 • Skeleton (doc-1099)
 • Body parts (doc-3567)
 • eWorkbook

 Sample responses
 • Skeleton (doc-1099)
 • Body parts (doc-3567)
 • eWorkbook
 • Skeleton (doc-1099)
 • Body parts (doc-3567)

 Solutions
 • Skeleton (doc-1099)
 • Body parts (doc-3567)
 • eWorkbook
 • Skeleton (doc-1099)
 • Body parts (doc-3567)

 Google Earth
 • Skeleton (doc-1099)
 • Body parts (doc-3567)

To access these online resources, log on to www.jacplus.com.au
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