
5 Australia’s court system
5.1  Overview
Numerous videos and interactivities are embedded just where you need them, at the point of learning, in your 
learnON title at www.jacplus.com.au. They will help you to learn the content and concepts covered in this topic.

5.1.1 How does Australia’s justice system work?
The figure statue pictured below represents the idea of justice, and is often associated with our justice system. 
Lady Justice holds a sword in one hand to represent the power of reason and justice. In her other hand, she 
holds a set of scales that symbolise fairness and balance in judgements. She is sometimes shown wearing a 
blindfold or with her eyes closed to suggest the principle that justice should be ‘blind’.

Every day in the media we hear about people being involved in cases before the courts. Courtroom dramas and 
‘true crime’ podcasts and series are also popular, although few of these are Australian, so they don’t accurately 
reflect what happens in our legal system.

Even if we never commit an offence or become involved in a legal dispute ourselves, we could still find 
ourselves in contact with the court system, as a witness, to do jury duty, or even just attending court to support 
someone we know. Our justice system and the courts are important elements of our democratic society, and it 
is important that we all have a basic understanding of how they work.

Jurisdiction, judges and juries — how does the justice system punish and protect Australian citizens? 

Resources

eWorkbook Customisable worksheets for this topic (ewbk-5667)

Video eLesson Going to court (eles-2362)

FIGURE 1  The figure of Justice holds a sword and scales.
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5.2  The court hierarchy

5.2.1 Levels of courts within the legal system
Our legal system is made up of many different courts, each with different powers and responsibilities. These 
courts are arranged in different levels, in order of their power and importance. This arrangement is known 
as a hierarchy. The higher courts, which hear the most serious matters, are at the top of the hierarchy; the 
lower courts, which hear less serious matters, are at the bottom of the hierarchy. You will have looked at 
this hierarchy in previous years of studying HASS. This year we look more closely at the specific roles of 
particular courts, how they interpret the law and the kinds of cases they hear.

5.2.2 Criminal cases and civil cases

Criminal law
Criminal law protects the community from the harmful actions of others. 
When a person commits a crime, the state prosecutes that person by having 
them taken before a court. Our courts operate under an adversarial system. 
This means that two opposing sides present their arguments to an independent 
umpire — a judge or magistrate. The prosecuting side (the prosecution) is 
required to prove the guilt of the person accused of the crime. The accused 
person has a right to present his or her side of the argument (known as the 
defence). In criminal cases, a person found to be guilty will be sentenced to 
receive a punishment, such as imprisonment or a fine.

Civil law
Civil law deals with non-criminal disputes between individuals or groups. These can arise in matters related to 
business dealings, or when a person is harmed by the careless actions of another. Civil cases also operate under 
the adversarial system, with each side presenting their arguments before an independent judge or magistrate. 

LEARNING INTENTION

By the end of this subtopic, you will be able to explain the difference between civil and criminal cases, using 
examples, and identify the courts in the Western Australian court hierarchy and their role.

In criminal cases… the police prosecute…
and the courts impose a penalty
on the guilty party.

FIGURE 1  The process of criminal justice

prosecute    to take legal action against a 
person accused of a crime

adversarial system    a system of trial 
in which the two sides argue their case 
and the judge or magistrate acts as an 
independent umpire

judge    a court official who presides over 
cases in courts higher than a Magistrates 
Court or Local Court

magistrate    a court official who hears 
cases in the lowest court in the legal 
system
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The person making the complaint is known as the plaintiff and the person accused of doing the harm is known 
as the defendant. If the plaintiff is successful, the defendant can be required to provide compensation for the 
harm done.

An area of law for which a court has responsibility is known as its jurisdiction. In criminal cases the higher 
courts have jurisdiction over the most serious crimes. In civil cases the higher courts have jurisdiction over 
matters that will affect many people, involve complex legal issues or large sums of money. Cases heard in 
higher courts will be much more expensive for the community as well as for those bringing the action. If an 
individual is unhappy with the ruling in a lower court, he or she can apply to have the case heard in a higher 
court. This process is referred to as ‘making an appeal against a court decision’.

5.2.3 The lower courts

The Magistrates Court of Western Australia
The lowest level court in the Western Australian hierarchy is the Magistrates Court. It hears both criminal and 
civil cases.

All adult criminal cases (people 18 and over charged with criminal offences) are 
brought before the Magistrates Court first. Criminal cases fall into three general 
categories:

 • Simple or summary offences (such as disorderly conduct) are heard by a 
magistrate.

 • Indictable offences or crimes (such as criminal damage, serious assault or 
robbery) are heard initially by a magistrate, but are then passed on to be 
heard in the District or Supreme Court.

 • Either way offences can, on the decision of the magistrate, either be heard 
by the magistrate, or sent to a higher court.

A relatively large number of these courts are across the state because they hear 
most cases that go to court. There are seven Magistrates Courts in metropolitan 
Perth: Central Law Courts, and courthouses in Armadale, Fremantle, Joondalup, 
Midland, Rockingham and Mandurah. Magistrates courts are spread across the 
state in 21 regional towns and cities, including Albany, Broome, Busselton, Derby, 
Kalgoorlie and Kununurra.

In civil cases… the injured person sues… and can receive compensation.

FIGURE 2  The process of civil law

plaintiff    a person who commences a 
legal action in a civil case

defendant    a person against whom a 
legal action has been brought

jurisdiction    the power or authority 
of a court to hear specific types of 
disputes and cases

summary offences    simple or less 
serious offences that are heard by a 
magistrate

indictable offences    offences 
that are generally more serious in 
nature, which are heard initially by a 
magistrate but then passed on to a 
higher court

either way offences    offences for 
which a magistrate can decide 
whether they hear the case, or send it 
to a higher court
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The Magistrates Court also has special courts for hearing drug-related charges and family violence offences. 
The aim of separating out these kinds of crimes is to focus on providing treatment to people who have broken 
the law because of substance abuse problems and protecting families from violent behaviour.

5.2.4 Intermediate courts

District Court of Western Australia
Intermediate courts across Australia are generally known as District Courts, except in Victoria where the 
court operating at this level is called the County Court. The District Court of Western Australia hears serious 
criminal cases such as armed robbery, serious drug-related offences and serious assaults, including sexual 
assaults. Murder-related cases are heard in the highest state court, the Supreme Court.

In criminal cases, District Court cases are heard by a judge and a jury of 12 
people. The jury’s role is to consider the facts presented by the prosecution 
and the defence and decide whether the accused is guilty or not guilty. The 
judge will help the jury if there are complex legal issues to be decided. If the 
jury decides that the accused is guilty, the judge determines the appropriate 
punishment. Appeals from criminal cases heard by the Magistrates Court are 
also heard in the District Court.

FIGURE 3  Both Magistrates Court and District Court hearings 
are held in the old cable station that has served as the Broome 
Courthouse since 1921.

FIGURE 4  The District Court Building in 
Perth

jury    in criminal cases, the 12 people 
who are randomly selected to decide 
the guilt or innocence of an accused 
based on the evidence presented in 
court

accused    the person charged with or 
on trial for a crime
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The District Court in Western Australia usually has jurisdiction over all cases involving damages caused in 
motor vehicle accidents, and a wide range of other civil disputes for claims up to $750 000; however, the 
District Court has unlimited jurisdiction when it is hearing personal injury claims. The court also hears civil 
appeals from the Magistrates Court. A jury is usually not required in a civil case unless either the plaintiff or 
the defendant requests one. When juries are used, they usually consist of between four and seven jurors.

For people having cases heard in the District Court who cannot go to Perth for a 
hearing, the court operates video-link circuit courts. These are proceedings held in 
regional courthouses, overseen by local court staff, and link by video with the District 
Court judge and prosecutors in Perth. In 2019–20, circuit hearings were being held 
in Albany, Bunbury, Busselton, Esperance, Kalgoorlie, Geraldton, Carnarvon, South 
Hedland, Karratha, Broome, Derby and Kununurra.

5.2.5 Higher courts

Supreme Court of Western 
Australia
The highest court in Western Australia 
is the Supreme Court, which is divided 
into two parts: General Division and the 
Court of Appeal.

The most serious crimes are heard in 
the General Division — for example, 
murder and armed robbery — as well 
as civil matters involving claims worth 
over $750 000.

The Court of Appeal hears appeals from 
the lower courts in the hierarchy and 
(with a panel of judges) appeals against 
decisions made by only one judge in 
the Supreme Court.

The High Court of Australia

The High Court of Australia is our 
highest court. It performs the following 
roles:

 • It is the highest court of appeal 
from the state court system.

 • It has the power to interpret the 
Australian Constitution. The 
court reads, interprets and applies 
the words of the Constitution in 
disputes when they arise.

 • It resolves disputes between 
state governments, and between 
state governments and the 
Commonwealth Government.

FIGURE 5  Front entrance to Supreme Court of Western Australia, 
located in the Perth CBD

FIGURE 6  The High Court of Australia in Canberra is at the peak 
of the court hierarchy.

circuit courts    District Court 
proceedings held in regional 
courthouses

148 Jacaranda Humanities and Social Sciences 9 WA Second Edition

c05AustraliasCourtSystem.indd   148 8/28/2020   5:57:57 AM

UNCORRECTED PAGE PROOFS



 

 

 

 

 

 

 

 

 

 

 

A

B

C

E

D

F
I

J

G

K

H

FIGURE 7  Key players in a typical court hearing

 A The judge’s associate is a trained lawyer who manages much of the paperwork.

 B Anyone whose name is on the electoral roll can be called as a juror. In a criminal case, the jury consists of 
12 people. The jury must decide beyond reasonable doubt whether a person is guilty. All the jurors have 
to agree.

 C The prosecutor has to convince the jury that the accused person is guilty. This is done by asking 
questions of witnesses to draw out relevant information.

 D The judge is addressed as ‘Your Honour’. The judge listens to arguments presented by the prosecutor 
and the counsel for the defence, and is not allowed to ask a witness questions (except to clarify a point). 
The judge has to make sure jury members understand the proceedings and evidence presented. If a jury 
announces a guilty verdict, the judge decides the sentence.

 E The counsel for the defence represents the accused. If the accused pleads guilty, the counsel for the 
defence presents arguments to try to lessen the punishment. If the client pleads not guilty, defence 
counsel must convince the judge or jury that the client is innocent.

 F The court orderly helps the judge keep order in the court.

 G Witness box, from which people give evidence

 H Members of the public, who listen to and observe the court proceedings

 I A prison officer from the prison where the accused has been held

 J The accused

 K Members of the media, who observe proceedings so they can report what happens.
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5.2.6 Other courts — state and federal

Children’s Court of Western Australia
The Children’s Court hears the criminal cases  
of children (people under the age of 18 on 
the date of the offence they are accused 
of committing). The Children’s Court also 
hears orders of protection applications (when 
children are at risk of or have suffered abuse).

Coroner’s Court
The Coroner’s Court of Western Australia 
investigates ‘reportable’ deaths, which are 
deaths that do not seem to be from natural 
causes or when the cause of death is not clear.

Family Court of Western Australia
The Family Court of Australia of Western 
Australia hears cases relating to both state 
and federal family law, such as divorce, child 
maintenance payments or adoption. Appeals 
from this court are sent to different courts, 
depending on the specific matter. Appeals of 
decisions related to federal laws are heard in 
the Family Court of Australia, but cases that 
are related to state-based laws are heard in 
the Supreme Court — usually the Court of 
Appeal.

Family Court of Australia

The Family Court of Australia is a federal court, not a state court. It handles disputes over divorce, parenting 
arrangements, child support, and property disputes following a relationship breakdown. Western Australia is the 
only state or territory in Australia that does not have a Federal Family Court registry.

Federal Court of Australia
As most criminal law is determined by state governments, most criminal cases are heard in state courts, but 
if someone is accused of breaking a federal criminal law, such as smuggling illegal substances or objects into 
Australia from overseas, they would be tried in the Federal Court.

The Federal Court can also hear civil disputes involving large businesses that operate in a number of different 
states, disputes relating to federal consumer protection laws, disputes over customs or taxation issues, or 
industrial relations matters.

The Federal Circuit Court is the relevant lower court in the same hierarchy as the Federal Court. Many family 
law issues from states other than Western Australia are resolved by the Federal Court Circuit (approximately 
80 per cent).

Warden’s Court
The Warden’s Court of Western Australia hears cases related to mining in Western 
Australia, such as disputes over lease boundaries.

FIGURE 8  The Children’s Court of Western Australia in Perth

FIGURE 9  The entrance to the Family Court of Western 
Australia in Perth

industrial relations    refers to the 
laws and processes that govern the 
relationships between employers and 
employees
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Resources

Interactivity In the courtroom (int-5656)

5.2 ACTIVITY

Examine the images of the Western Australian state courts in this section.

 1. What features identify these buildings as being court buildings? Consider the signage and the impression 
each building creates.

 2. Each court has its own website that includes court listings (the cases being heard) for each day the court is in 
session. Choose one of the courts with jurisdiction in Western Australia to complete the following activity.

 a. List all of the information that is included in the court listings.
 b. From the listing, how many of the cases are being heard via video link?
 c. What different information in the listing shows whether it is a criminal or civil case?
 d. How many judges were presiding (hearing cases) in that court on that day? HASS skills: Analysing 

 Civics and Citizenship concept: Justice

5.2 EXERCISE

To answer questions online and to receive immediate feedback and sample responses for every question, go 
to your learnON title at www.jacplus.com.au.

Check your understanding

 1. Define the following terms in your own words.
 a. Plaintiff
 b. Defendant
 c. Prosecution
 d. Adversary system
 e. Jurisdiction

 2. What is a court hierarchy?
 3. What is the name of the intermediate court in Western Australia?
 4. What are the three main functions of the High Court of Australia?
 5. What is the difference between civil law and criminal law?

Apply your understanding

 6. Do the following cases involve criminal or civil law? Explain your answers.
 a. You are disturbed by neighbours loudly renovating their property at 2 am.
 b. Your aunty is convicted of driving with a blood alcohol content of 0.09.
 c. Your smartphone is stolen by an attacker armed with a baseball bat.
 d. Your strict-vegetarian friend finds a half-eaten prawn in a salad sandwich, which was labelled as 

vegan, bought from a café and realises that she has just eaten the other half.
 e. Your leg has to be set in a plaster cast when you slip on some detergent that has been spilled on the 

supermarket floor.

Learning pathways

LEVEL 1
Questions 
1, 3, 6

LEVEL 2
Questions 
2, 4, 7, 8

LEVEL 3
Questions 
5, 9, 10
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5.3  The roles of particular courts

5.3.1 Jurisdiction
The efficiency of our legal system is helped by having different courts with different jurisdictions. This allows 
the judges and magistrates to specialise in particular areas of law, and to apply the law consistently across all 
cases. It also allows for serious matters to be given the time they need for a fair trial in the higher courts, while 
less serious cases can be dealt with more quickly and cheaply in lower courts. To illustrate these principles, we 
examine the state Supreme Court, the Magistrates’ Court, and the federal Family Court.

 7. Do you think that a court hierarchy is necessary? Explain your answer.
 8. In which courts and in which types of cases is a jury required?
 9. If a person was accused of smuggling guns and ammunition into Australia, in breach of Commonwealth law, 

which court would hear this criminal case?
 10. In 1983 a dispute occurred between the federal government and the Tasmanian state government over the 

building of a dam on the Franklin River in south-west Tasmania. Which court would have heard this case?

For sample responses to every question, go to www.jacplus.com.au.

LEARNING INTENTION

By the end of this subtopic, you will be able to identify the roles of the different courts in Australia, and explain 
the difference between original and appellate jurisdictions.

High Court of Australia

Family Court of AustraliaSupreme Court of WA

Family Court of WA

Children’s Court of WA

District Court of WA

Magistrates Court of WA

Warden’s Court of WA Coroner’s Court of WA

State Administrative
Tribunal

FIGURE 1  Court hierarchy of Western Australia
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5.3.2 Supreme Courts
The Supreme Court in Western Australia 
has two main types of jurisdiction: 
the General Division and the Court 
of Appeal. A clear separation exists 
between these two jurisdictions, with 
some judges specialising in only hearing 
appeals, and other judges in only 
hearing original trials in the Court of 
Appeal. The Supreme Court judiciary 
comprises the Chief Justice of Western 
Australia, the President of the Court of 
Appeal and five justices of appeal, a 
senior judge of the General Division and 
14 other General Division judges.

The way each Supreme Court is 
structured varies from state to state, but 
in each case the structure reflects the 
two divisions: an original jurisdiction 
and an appellate jurisdiction. 
Differences in Supreme Court structures 
between states can be summarised as 
follows:

 • In Victoria, New South Wales, 
Queensland and Western Australia 
there is a clear separation between 
the original jurisdiction and the 
appellate jurisdiction. Some judges 
specialise in only hearing appeals, 
and other judges only hear original 
trials.

 • In South Australia, Tasmania, the 
Northern Territory and ACT there 
is no such specialisation. Instead, 
all Supreme Court judges hear both 
original cases and appeal cases.

General Division
The General Division of the Supreme 
Court in Western Australia hears both 
criminal and civil law cases. In civil 
cases, court sits with only one judge. In 
criminal matters, there may also be a jury of 12 citizens who have to weigh up the 
facts and decide on the guilt or innocence of the accused. No jury is required if the 
accused pleads guilty to the charges, and the main role of the judge then is to listen 
to arguments from the prosecution and the defence relating to the severity of the 
punishment. Based on these arguments, the judge decides on the length of a prison 
term or other appropriate penalty.

In its criminal jurisdiction, the Supreme Court will deal with only the most serious 
crimes such as murder, attempted murder or manslaughter.

FIGURE 2  Court 1 of the Supreme Court of Western Australia

FIGURE 3  The Foyer of the Supreme Court of Western Australia

original jurisdiction    the power of 
a court to hear and decide a case 
for the first time

appellate jurisdiction    the power 
of a court to review a lower 
court’s decision

manslaughter    the accidental or 
unintentional killing of one person 
by another person
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Similarly, in its civil jurisdiction, the Supreme Court hears only the most serious cases, involving disputes over 
very large sums of money — the District Court can hear cases up to $750 000. These cases usually require the 
higher level of legal knowledge and experience of Supreme Court justices to resolve them.

The Court of Appeal
If either party is unhappy with a decision in a lower court, that party can make an appeal to a higher court, 
where the trial is heard by a single judge only. The Court of Appeal also hears appeals against sentencing; for 
example, if someone believes that the term of imprisonment handed down was unjust. The Court of Appeal 
hears appeals from intermediate courts, various tribunals and from the trial division of the Supreme Court. 
When hearing an appeal, the court usually sits with three judges, but may also only sit with one or two. This 
depends on the seriousness of the case.

5.3.3 The Magistrates Court
In most states, up to 90 per cent of all cases are heard in the Magistrates Court (known as Local Courts in 
NSW). These courts have both criminal and civil jurisdiction.

Criminal jurisdiction
The criminal jurisdiction of the Magistrates Court usually covers relatively minor offences, sometimes known 
as simple or summary offences. These include driving offences; many cases of theft, such as shoplifting; 
assault cases where the victim has received relatively minor injuries; and public order cases, such as being 
drunk and disorderly in a public place.

The Magistrates Court also performs some important roles in more serious criminal cases.
 • Most cases heard before the District Court (or County Court in Victoria) or the Supreme Court take time 

to prepare, and are expensive to run. Both the prosecution and the defence can take months to organise 
witnesses and other evidence in readiness for a fair trial. Before resources are dedicated to preparing 
all this material, it is useful to test whether or not the prosecution case is strong enough to be likely to 
convince a jury of the guilt of the accused.

 • It is also important to find out in advance whether or not the accused is planning to plead guilty or  
not guilty.

 • In our legal system an accused is presumed innocent until proven guilty. In many cases it would be 
inappropriate to hold an accused in custody for months awaiting a trial.

The Magistrates Court carries out significant functions in relation to all these issues.

Bail and remand
When a person is charged with an offence that is serious enough to be heard by an intermediate court or the 
Supreme Court, a decision has to be made to either detain the accused in custody or release them into the 
community to await trial. Releasing an accused into the community is known as granting bail.

If the arresting police officers believe that the accused presents a 
danger to the community but the accused wishes to be released, a bail 
hearing will be held. This hearing will often be held in a Magistrates 
Court. Both sides will present their arguments to the magistrate, who 
will then decide whether to grant bail. If bail is granted, the magistrate 
may require that a surety be lodged with the court, and may also 
impose conditions on the accused. These can include a requirement 
that the accused regularly report to their local police station. If bail is 
not granted, the accused will be remanded in custody until the case 
goes to trial.

bail    an agreement to release an accused person 
into the community while awaiting trial

surety    when bail is granted, a sum of money 
deposited with a court as a guarantee that an 
accused will abide by the conditions of bail and will 
appear in court when required to do so

remanded in custody    to be held by the authorities 
until a case is heard in court
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Committal hearings
A committal hearing is a preliminary 
hearing held to determine whether 
or not the prosecution case is strong 
enough to justify a full jury trial in the 
Supreme Court or in the District Court. 
It also provides an opportunity for an 
accused to indicate whether he or she 
intends to plead guilty or not guilty. 
An accused who pleads guilty will be 
committed to stand trial in the Supreme 
Court or District Court.

If the accused pleads not guilty, the 
prosecution is required to present its 
evidence to a magistrate, and that 
evidence can be challenged by the defence. The magistrate does not have to decide whether or not the accused 
is guilty. Instead, the magistrate assesses whether the accused should be committed to stand trial before a 
judge and jury, or whether the charges should be dismissed because the evidence is insufficient for a trial. The 
committal hearing also gives the accused a chance to hear details of the prosecution case, possibly encouraging 
the accused to plead guilty to some or all of the charges. This can ultimately save time and resources when the 
case eventually goes to trial.

Civil jurisdiction
A variety of civil matters can be heard in the Magistrates Court. These are usually of a less serious nature 
than those matters heard by intermediate courts or the Supreme Court. The jurisdiction of the Magistrates 
Court is limited to hearing cases where the amount of money involved does not exceed a prescribed amount. 
This amount and the different types of cases heard in Magistrates Courts varies from state to state. In Western 
Australia, the Magistrates Court can hear civil cases such as:

 • claims up to $75 000 for debt or damages cases
 • claims related to the selling or hiring of goods or services under consumer law
 • claims up to $10 000 for residential tenancy cases.

FIGURE 4  Northam Courthouse operates a magistrates sessions

Witness
stand

Police
prosecutor

Public seating

Magistrate

Bench clerk

Defending
solicitor

Accused

Dock

FIGURE 5  Typical layout of a Magistrates Court, where minor offences and committal hearings are dealt with

TOPIC 5 Australia’s court system 155

c05AustraliasCourtSystem.indd   155 8/28/2020   5:58:01 AM

UNCORRECTED PAGE PROOFS



5.3.4 Family Court of Australia
The Family Court of Australia is a federal court 
that handles disputes over divorce, parenting 
arrangements, child support, and property disputes 
following a relationship breakdown.

The Family Court sits regularly in most capital 
cities, as well as major regional cities, with the 
exception of Western Australia, which has its own 
state-based Family Court. While the Family Court 
of Western Australia has jurisdiction to hear cases 
regarding both state and federal family law, the 
Family Court of Australia hears appeals from the 
Family Court of Western Australia.

The Family Court of Australia was established 
in 1975 as a result of laws passed by the 
Commonwealth Parliament. It is on the same level 
in the court hierarchy as the Supreme Court.

Relationship breakdown can be a very emotional experience for those involved, and particularly for children  
of the relationship. For this reason, the Family Court operates under a number of principles, including  
the following:

 • The interests and welfare of children are always at the centre of any decisions made by the court, and they 
are given higher priority than the wishes or preferences of parents.

 • The court is required to assume that it is in the child’s best interests for both parents to have equally 
shared parenting responsibility for the child. This does not mean that the child must spend equal time with 
both parents, but there must be consultation between the parents on issues related to the child’s welfare.

 • The court encourages separating couples to reach agreement over as many issues as possible. This can 
include parenting plans and agreed division of property. Reaching agreement in this way can reduce the 
cost of going to court.

 • If a couple is unable to reach agreement, the court will provide support 
and assistance in this process. The court can order the couple to attend 
mediation in an attempt to resolve some of the issues in dispute. At 
all stages the court attempts to solve issues without the need for an 
expensive court hearing.

 • If the parties have reached agreement over some issues, they can apply 
to have this agreement approved by the court. This approval by the court 
is known as a consent order, and it means that the agreement can be 
legally enforced by both parties.

Resources

Weblinks Magistrates Court of Western Australia
District Court of Western Australia
Family Court of Western Australia
Supreme Court of Western Australia

FIGURE 6  The Family Court encourages divorcing 
couples to engage in mediation in the hope of 
reaching agreement over as many issues as possible.

mediation    a process of settling disputes 
in which a neutral third party (a mediator) 
assists the parties to reach agreement. 
Mediators do not offer solutions; they help 
the parties to reach agreement through their 
own suggestions.

consent order    a written agreement 
reached by the parties to a dispute and 
approved by the court
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5.3 EXERCISE

To answer questions online and to receive immediate feedback and sample responses for every question, go 
to your learnON title at www.jacplus.com.au.

Check your understanding

 1. Define each of the following.
 a. Bail
 b. Remand
 c. Surety
 d. Mediation
 e. Consent order

 2. Complete the following sentences: ____________ jurisdiction is the jurisdiction where the case is first heard. 
The ____________ jurisdiction is the jurisdiction where an appeal is heard.

 3. What is the purpose of a bail hearing?
 4. What is the maximum amount of money that can be involved in a civil case heard in the Magistrates Court in 

Western Australia?
 5. What is the maximum amount of money that can be involved in a civil case heard in the District Court of 

Western Australia?

Apply your understanding

 6. Why does the Family Court encourage parties before it to reach agreement on as many issues as possible?
 7. In Western Australia, in which court are these likely to be heard? Choose from the following list: High 

Court, Supreme Court, District Court, Magistrates Court, Family Court of Western Australia, Family Court of 
Australia.

 a. A murder trial
 b. An appeal from the Family Court of Western Australia
 c. A minor traffic offence
 d. A dispute over the division of property in a divorce
 e. An armed robbery trial
 f. The preliminary hearing of a rape case
 g. A civil dispute between business partners involving $100 million
 h. A case dealing with an aspect of the Australian Constitution

 8. Explain the purpose of committal hearings in a Magistrates Court.
 9. How do committal hearings contribute to the fairness and efficiency of our court system?
 10. Explain why the Supreme Court is most likely to hear civil cases involving complex legal issues, rather than 

just those involving a large amount of money.

For sample responses to every question, go to www.jacplus.com.au.

Learning pathways

LEVEL 1
Questions 
1, 2, 6

LEVEL 2
Questions 
3, 4, 5, 7

LEVEL 3
Questions 
8, 9, 10
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5.4  Different courts, different jurisdictions

5.4.1 Alternative methods
Going to court can be a very expensive experience, particularly if the legal matter has to be dealt with in a 
higher court. On many occasions, legal disputes can be solved by alternative methods. We have already seen 
how the Family Court makes use of mediation as a means of resolving issues before the parties attend a court 
hearing. There are many other ways in which the legal system makes use of special courts and tribunals, as 
well as specialised procedures, to deal with particular types of disputes. These can include disputes between 
consumers and businesses, disputes over human rights and issues of discrimination, and disputes over 
environmental issues.

5.4.2 Consumer law disputes
Australian consumers are protected from being exploited by unscrupulous or dishonest businesses by 
Australian consumer law. This law is enshrined in the Competition and Consumer Act 2010. It was passed by 
the Commonwealth Parliament and applies in all states and territories.

How does consumer law protect us?
Australian consumer law gives consumers the 
right to take legal action if they are the victims 
of certain types of behaviour by businesses 
selling them goods or services. In particular, 
consumers are protected from:

 • false and misleading representations in 
relation to goods or services, including 
making claims about a product that the 
seller knows to be untrue

 • bait advertising — when products are 
advertised at a certain price but only 
a small number are actually sold at 
that price, as a means of falsely luring 
customers to the seller’s business

 • businesses offering gifts or prizes to 
customers, and then not actually providing them

 • referral selling — when a seller offers a special deal to a customer in return for that customer referring 
other people to the business.

In addition, consumers have particular rights that are guaranteed in relation to the goods or products they buy. 
These include the following:

 • A guarantee must be given in relation to the ownership of the goods. This means that a seller must have 
the legal right to sell the goods so that the buyer knows that he or she will become the legal owner once 
the goods have been paid for.

 • Goods must be of an acceptable quality, free from defects, safe and durable.
 • Goods must be fit for the purpose for which they would be expected to be used.
 • Manufacturers must ensure that repairs and spare parts are available for a reasonable time after the goods 

are supplied.

LEARNING INTENTION

By the end of this subtopic, you will be able to identify alternative ways of resolving disputes and explain the 
dispute resolution process associated with consumer law, environmental law and human rights.

FIGURE 1  It is illegal to make claims that the seller knows 
to be untrue.
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What action can we take?
Even though many consumer protections are 
determined by national laws, enforcement of 
consumer rights is carried out by state-based 
bodies. In Western Australia, formal complaints 
are lodged with the Department of Mines, Industry 
Regulation and Safety’s Consumer Protection 
Division (Consumer Protection). If a consumer has a 
complaint against a supplier, the following process is 
generally recommended:

If either party is dissatisfied with the decision of a 
tribunal, he or she can appeal to a higher court. Of 
course, this is much more expensive.

FIGURE 2  Manufacturers must ensure that spare 
parts are available for a reasonable time after the 
goods are supplied.

Check your
rights

Contact the
seller

Contact
Consumer
Protection

Formal
complaint

Mediation
or court

Appeal

• Keep receipts/proof of purchase to support your claim.
• Check your rights with a reputable source such as the Consumer
   Protection website or phone helpline.

• Raise the problem directly with the seller as soon as you can, making it
   clear what the problem is and requesting that it be �xed.
• Keep notes about who you spoke to, the time and date, and the main
   points of the conversation.
• If this fails, write a formal letter or email of complaint to the business
   and keep a copy.

• Contact Consumer Protection, who will refer you to the relevant industry
   association or relevant complaints body.
• If the industry association/body cannot resolve the issue, lodge a formal
   complaint with Consumer Protection.

• Consumer Protection will try to resolve the problem by discussing it with
   everyone involved.
• If this is fails, Consumer Protection will outline options for progressing the
   complaint; for example, through the State Administrative Tribunal (SAT).

• The SAT can decline to help if the amount of money lost or harm caused has
   been very low, but will offer mediation/concilliation or the option of a hearing
   for reasonable claims that could not be resolved between the parties.
• Hearings are held by the SAT if the claim is for less than $10 000, or higher
   courts, based on the limits of their jurisdiction in civil cases.

• The decisions handed down by the SAT are legally binding, even though it
   is not a formal court, but they can be appealed through the court system. 

FIGURE 3  The typical process for raising consumer complaints
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In some cases, a supplier who breaches 
Australian consumer law may be guilty of a 
criminal offence and can be prosecuted in the 
Magistrates Court. Consumer Protection has the 
power to bring a criminal prosecution against a 
business or other supplier that has acted illegally 
under the provisions of the consumer law. For 
example, retailers selling children’s toys that 
have been found to be dangerous might have the 
toys seized and  be prosecuted.

5.4.3 Human rights disputes
The federal and state governments in Australia 
have passed laws to protect our human rights. 
These include equal opportunity and anti-
discrimination laws which make it illegal 
to discriminate against anyone based on 
characteristics such as their gender, racial or 
ethnic background, age, religion, marital status 
or sexual orientation. Each state and territory has 
its own anti-discrimination agency. In Western 
Australia, this body is the Equal Opportunity 
Commission. This body has the dual role of 
educating the public about human rights and  
anti-discrimination issues, as well as dealing  
with complaints.

Dealing with complaints
A standard procedure is in place for dealing 
with complaints of discrimination or other 
infringements of human rights. FIGURE 4 and  
the following text outlines the process in  
Western Australia.

 1. A person who believes their rights have 
been infringed can lodge a complaint with 
the Equal Opportunity Commissioner within 
12 months of the incident occurring. This 
complaint must be in writing and signed by 
the person making the complaint. Forms 
are available online, but it may also be 
necessary to provide evidence of the alleged 
discrimination. The person lodging the 
complaint is known as the complainant, and 
the individual or organisation complained 
about is known as the respondent.

Complainant lodges
complaint with the anti-
discrimination agency

Is it covered
by the law?

No

No

No

Yes

Respondent is
informed of the

complaint

Does the
respondent agree

to �x the
problem?

Conciliation between
complainant and

respondent

Conciliation
successful?

Matter heard before tribunal,
and decided by arbitration

Complaint
upheld?

No further action

Yes

Respondent
makes

changes, or
pays

compensation
to complainant

Yes
Respondent

makes
changes

Yes
Respondent

makes
changes

No
No further

action

FIGURE 4  The dispute-resolution process in 
discrimination complaints or other infringements of 
human rights

complainant    a person lodging a complaint about 
another person or organisation

respondent    the individual or organisation 
responding to a complaint lodged against them
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 2. Once a complaint has been lodged, it is examined to see whether it comes within the areas of 
discrimination covered by the relevant legislation. If it does not, the complainant will be informed that no 
further action will be taken.

 3. If it is believed that the complainant has grounds for a case, the complaint will be investigated by a 
Conciliation Officer. The respondent will be contacted and provided with a copy of the complaint. The 
respondent then has the opportunity to fix the problem and the issue is resolved.

 4. If the respondent refuses to accept that the alleged discrimination has taken place, the Commission sets up 
a conciliation process. This process brings the two parties together with the conciliator in an attempt to 
resolve the matter.

 5. If the matter cannot be resolved through conciliation, it may then be sent to the State Administrative 
Tribunal.

 6. The State Administrative Tribunal operates similarly to the courts but is less formal and less expensive. It 
has the power of arbitration over the dispute. This means that both sides can present their arguments to 
the tribunal, and the tribunal can make a legally binding order to resolve the issue.

 7. If the complaint is successful, the State Administrative Tribunal can order the respondent to refrain from 
continuing the discriminatory behaviour. It can also order the respondent to pay a sum of money in 
compensation to the complainant. If the discrimination was employment related, the tribunal can order a 
respondent to reinstate the complainant to a position from which he or she was dismissed. A complainant 
can also request for their complaint to proceed to the State Administrative Tribunalor withdraw their 
complaint.

5.4.4 Environmental law disputes
The Commonwealth, state and territory 
governments all have laws in place to protect the 
environment. These laws need to be enforced 
when an individual or organisation has carried 
out actions that could cause pollution or other 
damage to the environment. Action taken to 
enforce environmental laws will usually involve 
administrative action, civil action or criminal 
action.

Each state and territory has government bodies 
and/or independent authorities to educate the 
public on environmental issues, to assist businesses 
in complying with environmental laws, and to 
investigate possible breaches of those laws. In 
most states, this is the Environmental Protection  
Agency (EPA).

Administrative action
In Western Australia, the Department of Water and Environment Regulation 
(DWER) is responsible for enforcing the state laws regarding environmental 
protection, including assessing the environmental impact of proposed new 
industrial operations, inspecting industrial and commercial sites to ensure they 
are following all appropriate environmental protection laws and regulations, 
and investigating possible breaches of the law. They can issue infringement 
notices to individuals, businesses or organisations, if they have grounds to 
believe they are breaking environmental laws, specifically the Environmental 
Protection Act 1986, the Contaminated Sites Act 2003 and the Waste 

FIGURE 5  The DWER can order businesses to stop any 
action that causes pollution.

conciliation    a process of settling disputes 
in which a neutral third party (a conciliator) 
assists the parties to reach agreement. 
It differs from mediation in that the 
conciliator can suggest solutions to the 
parties.

arbitration    the process of resolving a 
dispute by an independent third party, 
such as a court or tribunal, where the 
decision is legally binding on the parties
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Avoidance and Resources Recovery Act 2007. Penalties might include orders to stop the action, clean up the 
damage, fines or legal action.

If an individual or organisation is accused of causing pollution and fails to take remedial action to fix an 
environmental problem, the DWER may commence legal action.

Civil action against a polluter may be taken if the actions causing the pollution are a result of negligence or 
recklessness, rather than deliberate or intentional actions. A court can order an individual or organisation 
to clean up the pollution or impose a financial penalty to pay for the appropriate authorities to carry out the 
clean-up. If the pollution results from the normal activities of a business, a court can stop the business from 
operating until it changes those activities.

Criminal action can be taken through the courts if there is evidence that an individual or business has 
deliberately or intentionally caused the pollution. A successful criminal prosecution for intentionally causing 
environmental damage can lead to heavy fines or even imprisonment for the person responsible, whether as an 
individual or as a business owner.

Environmental prosecutions are matters of public record, so the details of 
offences and the penalties handed down are published online by the DWER. 
Prosecutions in 2019–20 include for unlawfully clearing of native vegetation, 
illegal dumping and littering.

The role of the EPA
In many Australian states and territories, the body named the Environment 
Protection Authority (EPA) is the government body that investigates potential 
environmental damage and issues infringements. The exceptions to this are 

TABLE 1  Examples of offences that may lead to prosecution by the Department of Water and Environmental 
Regulation in Western Australia

Section Offence

49A (2) A person who discharges or abandons, or causes or allows to be discharged or abandoned, any 
solid or liquid waste in water to which the public has access commits an offence.

49A (3) A person who discharges or abandons, or causes or allows to be discharged or abandoned, 
any solid or liquid waste on or in any place, other than water to which the public has access, 
commits an offence.

81 (2) A person who does not without reasonable excuse comply with a direction by an authorised 
person or police officer under subsection (1) commits an offence (Noise Abatement Direction).

82 (2) A person who does not comply with a requirement made under subsection (1)(b) commits an 
offence (Obligation to provide name and address).

83 The occupier of any premises and any person in charge or apparently in charge of any premises 
or public place who does not furnish to an authorised person or police officer all reasonable 
assistance and all information that —
 (a) the authorised person or police officer requires of him; and
 (b) that occupier or person is capable of furnishing with respect to the exercise of the powers, 

and the discharge of the duties, of the authorised person or police officer under this Part 
commits an offence.

93 A person who —
 (a) delays or obstructs a police officer, inspector or authorised person, or
 (b) does not comply with any reasonable requirement made by a police officer, inspector or 

authorised person; or
 (c) being the occupier of any premises, refuses to permit a police officer, inspector or authorised 

person to do anything on those premises, in the exercise by the police officer, inspector or 
authorised person of any of his powers under this Act commits an offence.

Source: The Department of Water and Environmental Regulation © Government of Western Australia 2020.

remedial action    action taken to 
restore a site to its previous or natural 
condition, or to an equivalent condition

negligence    failure to take reasonable 
care when a person or organisation is 
legally required to do so

recklessness    continuing on a 
particular course of action despite 
realising that doing so might result in 
harm to others
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Queensland and Western Australia. In Western Australia and Queensland, government departments have direct 
responsibility for investigating compliance with environmental laws, rather than separate authorities.

In Western Australia, the DWER manages compliance issues, but there is also an EPA. The EPA in Western 
Australia works independently of the DWER, but plays a key role in how government agencies protect the 
environment. The authority has four broad functions: completing environmental impact assessments, writing 
policy advice for the DWER, publishing advice and guidelines to help people and businesses manage their 
environmental impact, and providing advice to the Minster for the Environment.

Resources

Weblinks eCourts Portal of Western Australia
Department of Water and Environment Regulation
Equal Opportunity Commission

5.4 ACTIVITY

Investigate Western Australia's Equal Opportunity and Environmental Protection bodies.

 a. What are their three most important goals or aims?
 b. What is the structure of each organisation?
 c. Access the published records of recent State Administrative Tribunal equal opportunity or DWER cases, 

using the eCourts Portal of Western Australia weblink. 
 i. Choose a case and read the details provided in the PDF.
 ii. List the relevant legislation that was referred to by the tribunal.
 iii. Summarise the facts of the case.
 iv. Summarise the case of both the complainant and the respondent.
 v. Who was the member of the tribunal who heard the case, and what was their finding?

 HASS skills: Questioning and researching 
 Civics and Citizenship concept: Justice 
 General capability: Personal and social capability

5.4 EXERCISE

To answer questions online and to receive immediate feedback and sample responses for every question, go 
to your learnON title at www.jacplus.com.au.

Check your understanding

 1. Identify two examples of behaviour that is illegal under Australian consumer law.
 2. Explain the steps you would take to resolve the issue if you bought a new phone but it did not work.
 3. Identify three examples of illegal discrimination against a person or group of people.

Learning pathways

LEVEL 1
Questions 
1, 4, 7

LEVEL 2
Questions 
2, 3, 6, 8

LEVEL 3
Questions 
5, 9, 10
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5.5  How the courts make laws

5.5.1 Common law
We know that laws are made by parliaments at both the state and federal level, but did you know that the 
courts can also make laws? Australia’s court system was adapted from the British legal system. One of the 
unique features of that system is the common law. The term ‘common law’ originally meant that the law 
was common to everyone. Whenever a dispute came before a court, the judge 
would look at the previous decisions that other judges had made in similar cases. 
Whenever possible, a judge would try to decide the dispute in the same way as 
the previous decision. If there was no previous decision, and no parliamentary law 
that was relevant, the judge could effectively create new law to apply to the case.

 4. Match these terms to their definitions.

 a. Conciliation

 b. Arbitration

 c. Negligence

 d. Recklessness

 i. Involves continuing on a particular course of action despite realising that doing 
so might result in harm to others

 ii. A process of settling disputes in which a neutral third party assists the parties to 
reach agreement

 iii. Usually involves harm caused by carelessness rather than intent
 iv. The process of resolving a dispute by an independent third party, such as a 

court or tribunal, where the decision is legally binding on the parties. This may 
take place when the matter cannot be resolved through conciliation.

 5. Explain one penalty that a court can impose on a business that is prosecuted for breaching  
environmental law.

Apply your understanding

 6. In which circumstances could a person or organisation have criminal action brought against them for 
breaking environmental laws?

 7. What is the difference between a complainant and a respondent?
 8. What is the role of the EPA in Western Australia? How does this differ from other states?
 9. In disputes involving consumer, discrimination and environmental laws, every effort is made to resolve the 

matter without having to engage in an expensive court case. Explain how this is achieved in the dispute 
resolution processes of each of these three areas of the law.

 10. State environmental protection authorities have the power to deal with environmental breaches through 
administrative action. Explain what powers the DWER has in these circumstances, and give a possible 
advantage of the use of these powers.

For sample responses to every question, go to www.jacplus.com.au.

LEARNING INTENTION

By the end of this subtopic, you will be able to explain how courts make law, explain the operation of the doctrine 
of precedent and use case study material to show how the law of negligence has been developed through court 
decisions.

common law    judge-made law, or 
law developed by judges through the 
decisions in actual cases brought 
before the courts
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5.5.2 The doctrine of precedent
The key feature of our legal system that allows the courts to make laws is the doctrine of precedent. This 
means that when a judge is deciding a case, he or she will look at the legal principles applied in similar cases 
and be guided by the decision in those cases.

The doctrine of precedent relies on the following set of principles:
 • Cases that are similar in facts are decided in a similar manner to provide consistency within the legal 

system. The previous case provides a precedent for later cases.
 • There is a hierarchy of courts, with higher courts having greater authority than lower courts in  

that hierarchy.
 • Lower courts have to make decisions that are consistent with precedents set by higher courts in the same 

hierarchy. By doing so, they are said to follow the decisions of those higher courts.
 • A higher court in the hierarchy has the power to overrule a decision made in a lower court. This may 

happen because one of the parties to the original case has decided to appeal to the higher court.
 • Details of decisions made by higher courts are written down and kept in law reports, which are readily 

available to all legal practitioners.
 • Because parliament is the supreme law-making body, it has the power to 

overrule any law made by judges in the courts.
 • When a new issue comes before a court, the judge has the power to create 

new law provided that it is not inconsistent with an existing precedent or 
with relevant legislation.

FIGURE 1  If relevant law exists, judges can create a new legal rule to settle a dispute.

precedent    a legal principle that is 
established by a court in resolving a 
dispute and is expected to be followed 
in later cases
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5.5.3 What makes a precedent?
In Australia, most decisions made by a 
court are recorded in law reports. There 
are some exceptions; for example, the 
Magistrates Court of Western Australia 
does not publish all of its findings, 
but the public can access decisions by 
contacting the court.

Law reports contain details of cases 
that have been decided previously. Each 
case report contains the actual words 
written and spoken by the judge in 
delivering the decision. The judge will 
usually include a summary of the facts 
of the case, and the law that has been 
applied in reaching a decision. The 
outline of the law that has been applied 
is known as the ratio decidendi, which 
is a Latin term meaning ‘the reason for 
the decision’. Sometimes this will be a precedent from a previous case that the judge has found applies to the 
facts of the case being considered. Sometimes it will simply be the application, or interpretation, of a relevant 
law passed by parliament.

On some occasions there will be no relevant precedent and no other law that applies to the facts before the 
judge. In these cases, the ratio decidendi becomes new law and creates a binding precedent that must then be 
followed in later cases with the same or similar facts.

Sometimes a judge will make other comments about the case. For example, a judge might suggest ways in 
which the decision could have been different if some of the facts had been different. These comments are 
known as obiter dicta, a Latin term that means ‘things said by the way’. 
Unlike the ratio decidendi, statements recognised as obiter dicta are not 
binding on judges in later cases. Nevertheless, if the obiter dicta have 
been delivered by a prominent judge in a higher court, judges in lower 
courts may gain some guidance from these statements if they can be 
applied to the facts before them.

PRECEDENT

APPEALS

High Court

Supreme Court

District Court

FIGURE 2  The court hierarchy allows for appeals to be taken to higher courts, and 
precedent to be followed by lower courts.

FIGURE 3  Previous court decisions are documented in law 
reports.

ratio decidendi    a Latin term meaning ‘the 
reason for the decision’

obiter dictum/obiter dicta (plural)    a Latin term 
that means ‘things said by the way’; the plural 
form is obiter dicta
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Deing v. Tarola (1993)
One example of a precedent being 
created by the interpretation of an 
existing law is known as the studded 
belt case. In this case, a young man 
who was wearing a studded leather 
belt to hold up his trousers was 
charged with possessing a regulated 
weapon and found guilty in the 
Magistrates Court in Victoria. He 
subsequently successfully appealed 
this verdict in the Supreme Court of 
Victoria.

In making his decision, the Supreme 
Court Justice had to interpret the intention of the Victorian Control of Weapons Act. He considered definitions 
of a weapon, and whether any reasonable person would consider that the wearing of a studded belt would 
constitute possession of a weapon. He deemed that the young man had a lawful excuse for possessing the belt 
(it was holding up his trousers), and that he had no intention of using it as a weapon. The precedent clarified 
the Weapons Act, by stating that a studded belt is not, in and of itself, a weapon but may become one if there 
was intent for it to be used in this way. In this case, the Justice deemed there was no such intent, and therefore 
the young man was not guilty of an offence.

5.5.4 Duty of care — case studies in the application of precedent
We can illustrate how the doctrine of 
precedent works by examining a series 
of cases decided in English courts during 
the late nineteenth and early twentieth 
centuries. These cases all dealt with 
questions of people supplying products to 
other people, and the degree to which the 
supplier was responsible for the safety of 
the products supplied. Before these cases, 
it was generally accepted that a supplier 
was responsible only to the person with 
whom he or she had a direct contractual 
relationship. This meant that the seller 
owed a duty of care only to the person 
who actually bought the products.

George v. Skivington (1869)
In this case a husband bought some hair shampoo from a chemist, who had made 
the mixture himself. When he bought the shampoo, the husband made it clear 
that he was buying it for his wife. When she used it, the woman suffered skin 
irritation and hair loss, so the husband sued the chemist. Lawyers for the chemist 
argued that because his contractual relationship was with the husband who had 

FIGURE 4  Is a studded belt a weapon? According to precedent 
set by the Supreme Court, only if there is intent for it to be used in 
this way.

Resources

Video eLesson The ability of the courts to make law (eles-2380)

FIGURE 5  When you use shampoo you are protected by the 
law — even if someone else bought the shampoo for you.

duty of care    a responsibility to ensure 
the safety of any persons whom we 
can reasonably foresee might be 
affected by our actions
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bought the shampoo, and not with the wife, the chemist had no duty of care towards the wife. The judge did 
not accept this argument, and stated that the chemist owed a duty of care to the ultimate user of the shampoo. 
Because the husband made it clear that the shampoo was for his wife, the legal relationship that existed 
between the chemist and the husband should be extended to include the wife, and the chemist owed her a duty 
of care.

Heaven v. Pender (1883)
In this case Gray had a contract to paint a ship. The ship was 
moored in Pender’s dock, and Pender provided a platform 
to be hung over the side of the ship to assist with this task. 
The plaintiff, Heaven, was employed by Gray to carry out 
the painting, but while he was doing so the ropes holding the 
platform broke, leading to Heaven being injured. The court 
found similarities with George v. Skivington in that while no 
direct contract existed between Pender and Heaven, Pender 
had a duty to any person who might be required to use the 
platform. The court held that whenever one person supplies 
goods or machinery to be used by another person, and there 
is the likelihood of injury to the person to whom the thing is 
supplied, there is a duty of care to use ordinary skill and care 
in relation to the condition or manner of supply. One judge, 
Brett, went further in obiter dicta by suggesting that:

whenever one person is by circumstances placed in such 
a position in regard to another … that if he did not use 
ordinary care and skill in his own conduct with regard to 
those circumstances, he would cause danger or injury to 
the person or property of the other, a duty arises to use 
ordinary care and skill to avoid such danger.

Donoghue v. Stevenson (1932)
A friend bought May Donoghue a bottle of ginger beer. The 
drink was in an opaque bottle, so it was not possible to see the 
contents. Donoghue drank some of the ginger beer, but when 
the last of the bottle was poured into a glass, the remains of a 
decomposed snail came out into the glass. Donoghue suffered 
from illness and shock as a result of drinking the ginger beer, 
and sued the manufacturer of the ginger beer, Stevenson. 
There was no direct contractual relationship in this case 
because it was Donoghue’s friend who had actually bought 
the drink, and had bought it not directly from Stevenson but 
from a café supplied by Stevenson. The case was eventually 
decided in favour of Donoghue.

FIGURE 6  The dock owner who supplied 
the platform was found to have a duty of 
care to the workman painting the ship.

FIGURE 7  When May Donoghue found a 
decomposed snail in her bottle of ginger 
beer, she sued the manufacturer.
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The leading judgement was delivered by Lord Atkin, and it is the following words within his judgement that 
are accepted as the ratio decidendi of the case and therefore constitute the precedent that has become law:

a manufacturer of products, which he sells in such a form as to show that he intends them to reach the 
ultimate consumer in the form in which they left him with no reasonable possibility of intermediate 
examination, and with knowledge that the absence of reasonable care in the preparation or putting up of 
products will result in an injury to the consumer’s life or property, owes a duty to the consumer to take 
that reasonable care.

These words are very similar to the obiter dicta in Heaven v. Pender. Lord Atkin made it clear that he believed 
the comments by Brett in that case were a good basis for future law, so he adopted the same principle as his 
ratio decidendi in the case before him. This effectively created new law.

Grant v. Australian Knitting Mills (1936)
Dr Grant purchased a pair of underpants manufactured by Australian Knitting Mills. A chemical was left in 
the fabric during the manufacturing process, and Grant suffered severe dermatitis as a result of wearing the 
underpants. He sued the company, and the court found in his favour. The principles of the case of Donoghue v. 
Stevenson were applied, even though 
that was an English case and Grant’s 
case was heard in an Australian court. 
Judges in the Australian court system 
felt the English precedent was a fair 
and just law, so it became part of 
Australian common law.

The law of negligence
The area of law created by the cases 
just discussed is known as the law of 
negligence. Negligence is said to occur 
when a person owes a duty of care to 
another, but does not act in such a way 
as to ensure the safety of that person. 
It is now accepted that suppliers of all 
goods owe a duty of care to anyone 
who uses those goods, whether they 
were the actual buyer or not.

DISCUSS

‘Judges have used common law processes to bring greater fairness to the law by adapting previous decisions to 
suit the new facts before them.’

 a. Suggest an argument to support this case and then a counterargument to represent an opposing viewpoint.
 b. Which viewpoint do you support? Give reasons. General capability: Critical and creative thinking
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5.5 EXERCISE

To answer questions online and to receive immediate feedback and sample responses for every question, go 
to your learnON title at www.jacplus.com.au.

Check your understanding

 1. Define the term common law.
 2. Identify the key principles of the doctrine of precedent.
 3. Complete the following sentences: ____________ is a responsibility to ensure the safety of any persons 

whom we can reasonably foresee might be affected by our actions. ____________refers to failure to take 
reasonable care when a person or organisation is legally required to do so.

 4. What is the difference between the ratio decidendi and obiter dictum?
 5. Why are law reports important in helping judges make and apply common law?

Apply your understanding

 6. Explain why the court hierarchy is important in the operation of the doctrine of precedent.
 7. How do you think a judge might decide the following cases?

 a. A woman buys a new car from a dealer. While preparing the car, a mechanic accidentally damages the 
brakes and the buyer has an accident. She sues the manufacturer and the dealer.

 b. A man has a lot to drink at a club. When he goes to leave, the club manager offers to order the man a taxi 
but he refuses it. While walking home the man staggers onto the road and is injured when a car hits him. He 
sues the club for negligence.

 c. A couple buy a house but discover that it is riddled with termites and will need to be demolished. They sue 
the previous owner, who claims she knew nothing about the termites.

 8. Before 1869 in English common law, a legal duty of care was only owed between people who had a direct 
contractual relationship. How did the decision in George v. Skivington change this law?

 9. Explain why the case of Heaven v. Pender is a good example of the doctrine of precedent.
 10. In Donoghue v. Stevenson the judge used obiter dictum from a previous case to create a new ratio 

decidendi, and therefore a new principle under common law. Explain how this was possible under the 
principles of the doctrine of precedent.

For sample responses to every question, go to www.jacplus.com.au.

Learning pathways

LEVEL 1
Questions 
1, 2, 3, 7

LEVEL 2
Questions 
4, 6, 8

LEVEL 3
Questions 
5, 9, 10
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5.6  Thinking Big research project: Court support  
for kids
Scenario
Many people interact with our court system every day. From people who work in the court, to people who have 
been charged with an offence, to witnesses presenting evidence. But how would you feel if you or one of your 
family members had to go to court? What assistance would you like to make this process less stressful?

Task
Using your knowledge of Western Australia’s court system, you are to create a brochure for people younger 
than you who are about to be involved with a specific Western Australian court. They may be appearing as a 
witness, be a victim of a crime or be wanting to understand a family member’s involvement with the court. 
Your brochure will help them to understand:

 • the types of cases their court will hear
 • the personnel they will see in the court
 • what they need to bring to court
 • the procedures they will be encounter
 • how they should behave in the courtroom.
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Process
Follow these steps to complete this task:

 • Open the ProjectsPLUS application in the Resources for this topic. Open the Project set-up tab to enter 
the project due date. Save your settings and the project will be launched.

 • In the Media centre you will find an assessment rubric to guide your work and some weblinks that will 
provide a starting point for your research.

 • Select one court from the following list as the topic of your brochure.
 • Supreme Court of Western Australia
 • District Court of Western Australia
 • Magistrates Court of Western Australia
 • Children’s Court of Western Australia
 • Family Court of Western Australia
 • Coroner’s Court of Western Australia

 • Using https://courts.justice.wa.gov.au/G/going_to_court.aspx?uid=4720-5010-1389-2214 to assist you, 
create a list of ways a child under 15 may become involved with the court you have selected.

 • Conduct research into the court you have chosen in the following areas.
 • The court’s jurisdiction (types of cases the court hears)
 • The court’s personnel (who works in the court)
 • What a person going to court needs to bring/not bring
 • The main procedures used by the court (e.g. arraignment, swearing in witnesses, hearing evidence, etc.)
 • How people visiting the court should behave
 • Where the court fits in the Western Australian Court Hierarchy
 • What happens after the case has finished (e.g. sentencing, remedies awarded, reports published and 

possible appeals processes)
 • Think about what other questions a child would have if they were going to court. You can include these in 

a Frequently Asked Questions (FAQ) section.
 • Once you have completed your research, present your information in a brochure (or single-screen online 

equivalent). Ensure you use subheadings to divide up information into sections for ease of use. Use 
appropriate images or diagrams to add interest to your information.

Resources

ProjectsPLUS Thinking Big research project: Court support for kids (pro-0249)

172 Jacaranda Humanities and Social Sciences 9 WA Second Edition

FIGURE 2  The Family Court of Western Australia

c05AustraliasCourtSystem.indd   172 8/28/2020   5:58:09 AM

UNCORRECTED PAGE PROOFS



 5.7  Review
5.7.1 Key knowledge summary

5.2 The court hierarchy
 • Courts have both civil and criminal jurisdiction.
 • All courts fit within a court hierarchy. The lower courts deal with less serious matters, and intermediate 

and higher courts have jurisdiction over more serious matters.
 • A court hierarchy allows for a person to appeal to a higher court if he or she is unhappy with the ruling in 

a lower court.

5.3 The roles of particular courts
 • The Supreme Court has both general/original and appellate jurisdiction.
 • Magistrates Courts are located in metropolitan areas and in regional cities and towns, and hear around 90 

per cent of all cases.
 • As well as hearing less serious cases, Magistrates Courts conduct committal hearings on more serious 

criminal matters to test whether the prosecution has a strong case against the accused.
 • Magistrates Courts also make decisions in relation to the granting of bail to those accused of crimes.
 • The Family Court of Australia (or Western Australia) has jurisdiction over all matters relating to divorce 

and relationship breakdown.

5.4 Different courts, different jurisdictions
 • Disputes relating to consumer law can be heard by the State Administrative Tribunal, which will usually 

attempt to resolve the matter through mediation before conducting a formal hearing.
 • The Equal Opportunity Commission provides a complaint resolution procedure to help resolve issues of 

discrimination. The Commission attempts to use a process of conciliation to resolve these disputes.
 • Government environmental agencies have the power to order individuals or organisations to stop polluting 

and to clean up, but can also initiate civil or criminal proceedings if the polluter does not comply with  
the orders.

5.5 How the courts make laws
 • Judges will follow precedents set in previous cases, particularly those precedents set in a higher court.
 • When there is no relevant legislation and no existing precedent, judges can make new law when they 

decide a case brought before them.
 • Once new common law has been developed within a court hierarchy, judges in future cases will tend to 

follow the precedent that has been set.

5.7.2 Key terms

accused    the person charged with or on trial for a crime

adversarial system    a system of trial in which the two sides argue their case and the judge or magistrate acts as an 
independent umpire

appellate jurisdiction    the power of a court to review a lower court’s decision

arbitration    the process of resolving a dispute by an independent third party, such as a court or tribunal, where the decision is 
legally binding on the parties

bail    an agreement to release an accused person into the community while awaiting trial

circuit courts    District Court proceedings held in regional courthouses

common law    judge-made law, or law developed by judges through the decisions in actual cases brought before the courts

complainant    a person lodging a complaint about another person or organisation

conciliation    a process of settling disputes in which a neutral third party (a conciliator) assists the parties to reach agreement. It 
differs from mediation in that the conciliator can suggest solutions to the parties.

consent order    a written agreement reached by the parties to a dispute and approved by the court

defendant    a person against whom a legal action has been brought
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5.7.3 Reflection
Complete the following to reflect on your learning.

Resources

eWorkbooks Customisable worksheets for this topic (ewbk-5667)
Reflection (ewbk-5666)
Crossword (ewbk-5665)
Student learning matrix (ewbk-5659)
Reverse crossword (ewbk-5664)

Interactivity Australia’s justice system and the courts crossword (int-7654)

Revisit the inquiry question posed in the Overview:

Jurisdiction, judges and juries — how does the justice system punish and protect Australian citizens?

 1. Now that you have completed this topic, what is your view on the question? Has your learning in this topic 
changed your view? If so, how?

 2. Write a paragraph in response to the inquiry question, outlining your views.

duty of care    a responsibility to ensure the safety of any persons whom we can reasonably foresee might be affected by 
our actions

either way offences    offences for which a magistrate can decide whether they hear the case, or send it to a higher court

indictable offences    offences that are generally more serious in nature, which are heard initially by a magistrate but then 
passed on to a higher court

industrial relations    refers to the laws and processes that govern the relationships between employers and employees

judge    a court official who presides over cases in courts higher than a Magistrates Court or Local Court

jurisdiction    the power or authority of a court to hear specific types of disputes and cases

jury    in criminal cases, the 12 people who are randomly selected to decide the guilt or innocence of an accused based on the 
evidence presented in court

magistrate    a court official who hears cases in the lowest court in the legal system

manslaughter    the accidental or unintentional killing of one person by another person

mediation    a process of settling disputes in which a neutral third party (a mediator) assists the parties to reach agreement. 
Mediators do not offer solutions; they help the parties to reach agreement through their own suggestions.

negligence    failure to take reasonable care when a person or organisation is legally required to do so

obiter dictum/obiter dicta (plural)    a Latin term that means ‘things said by the way’; the plural form is obiter dicta

original jurisdiction    the power of a court to hear and decide a case for the first time

plaintiff    a person who commences a legal action in a civil case

precedent    a legal principle that is established by a court in resolving a dispute and is expected to be followed in later cases

prosecute    to take legal action against a person accused of a crime

ratio decidendi    a Latin term meaning ‘the reason for the decision’

recklessness    continuing on a particular course of action despite realising that doing so might result in harm to others

respondent    the individual or organisation responding to a complaint lodged against them

remanded in custody    to be held by the authorities until a case is heard in court

remedial action    action taken to restore a site to its previous or natural condition, or to an equivalent condition

surety    when bail is granted, a sum of money deposited with a court as a guarantee that an accused will abide by the 
conditions of bail and will appear in court when required to do so

summary offences    simple or less serious offences that are heard by a magistrate
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 5.7  Review exercises
Multiple choice
 1. The adversarial system is based on the principle that:
 A. prosecution and the plaintiff argue against each other, and both can call witnesses.
 B. the judge has the power to decide the arguments to be presented by each side in a dispute.
 C. both sides are attempting to influence the jury in relation to the punishment to be given to a criminal.
 D. the two sides argue their case and the judge or magistrate acts as an independent umpire.

 2. A committal hearing is a useful procedure in a criminal case because:
 A. it allows the accused to be remanded in custody.
 B. it provides the accused with details of the prosecution case.
 C. it is cheaper than hearing the case in the Supreme Court.
 D. it provides useful information for the jury in the lower court.

 3. Mediation is different from conciliation because:
 A. a conciliator can suggest solutions to the parties.
 B. a mediator can suggest solutions to the parties.
 C. a conciliator can provide arbitration for the dispute.
 D. a mediator can provide arbitration for the dispute.

 4. Which of the following is not a protection offered by Australian consumer law?
 A. The seller must have a legal right to sell the goods.
 B. The goods must be sold at a fair price.
 C. The goods must be fit for the purpose for which they would be used.
 D. Manufacturers must ensure that spare parts and repairs are available.

 5. The ratio decidendi is important in the decision made by a judge because:
 A. it sums up the facts of the case.
 B. it will be based on the obiter dicta of a different case.
 C. it represents the laws made by parliament on the issue.
 D. it provides the legal rule that becomes a precedent in future cases.

 6. If a person makes a complaint under anti-discrimination laws, then:
 A. the case will be held in a lower court, such the Local Court or a Magistrates Court.
 B. the case will first be heard in an administrative tribunal.
 C. a process of conciliation will be used to resolve the dispute.
 D. the anti-discrimination organisation will take criminal action against the respondent.

 7. The court hierarchy makes the court system more efficient because:
 A. it allows for criminal cases only to be heard in lower and intermediate courts.
 B. it allows for more cases to be heard in higher courts.
 C. it allows for civil and criminal matters to be heard in different courts in the hierarchy.
 D. it allows for less serious matters to be heard in lower courts.

 8. Law reports are important for lawyers and judges because:
 A. they provide details of laws passed by parliament that are relevant to cases before the courts.
 B. they provide details of the precedents handed down by parliament.
 C. they contain details of the decisions made in previous cases.
 D. they allow judges to follow decisions made in lower courts.

 9. The doctrine of precedent means that judges:
 A. overrule laws made by parliament
 B. apply existing legal principles in deciding similar cases
 C. can never have their rulings overturned
 D. are bound by the decisions of lower courts
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 10. A polluting business can be subject to criminal charges:
 A. anytime the owner is reckless or negligent in relation to the pollution.
 B. if the owner is reckless or negligent in relation to the pollution but fails to take action to clean up and 

resolve the problem.
 C. if there is no significant economic impact to the local community.
 D. if the issue affects environments across more than one state.

Short answer
 11. Define the term ‘jurisdiction’.
 12. Imagine you are a member of a jury. The accused has been charged with armed robbery. Identify which 

court you would be in and how many people in total would be on the jury.
 13. Explain the purpose of the Equal Opportunity Commission.
 14. Outline the process that you should follow if you have a complaint against a store that sells you a new 

computer.
 15. In what circumstances does a respondent have the right to see details of any accusations of discrimination 

made by a complainant?
 16. How might a divorce dispute be resolved if the parties cannot reach an agreement themselves? Explain the 

options available to a family in Western Australia.
 17. Magistrates courts in Western Australia are located in many regional centres, as well as in the metropolitan 

area. Explain why this is the case.
 18. Explain the specific jurisdiction of:
 a. the Children’s Court
 b. the Coroner’s Court.
 19. Outline two reasons Australia needs both state and federal courts. Make up an example of a case that 

demonstrates each reason.
 20. Suggest one way the Western Australian court system could be improved and explain how your suggestion 

would improve the system. Demonstrate how your suggestion would work in practice by providing one real 
or fictional example.

 21. Should a judge or magistrate be able to ignore a precedent make by a higher court? Give reasons for your 
answer that refer to the potential impacts this would have on the legal system.
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RESOURCE SUMMARY  Resources

This is a summary of the digital resources you will find online for Topic 5 to help support your learning and deepen 
your understanding. When you see these icons next to an image or paragraph, go to learnON to access video 
eLessons, interactivities, weblinks and other support material for this topic.

5.1 Overview

Video eLesson
 • Going to court (eles-2362)

5.2 The court hierarchy

eWorkbook
 • Caught and court (ewbk-5660)
 • Who’s who in court – criminal court (ewbk-5661)

Interactivity
 • In the courtroom (int-5656)

5.3 The roles of particular courts

Weblinks
 • Magistrates Court of Western Australia
 • District Court of Western Australia
 • Family Court of Western Australia
 • Supreme Court of Western Australia

5.4 Different courts, different jurisdictions

eWorkbook
 • Lawyer chat (ewbk-5662)

Weblinks
 • eCourts Portal of Western Australia
 • Department of Water and Environment Regulation
 • Equal Opportunity Commission

5.5 How the courts make laws

Video eLesson
 • The ability of the courts to make law (eles-2380)

5.6 Thinking Big research project: Court 
support for kids

ProjectsPLUS
 • Thinking Big research project: Court support for kids 

(pro-0249)

5.7 Review

eWorkbooks
 • Think–Pair–Share on child crime (ewbk-5663)
 • Reflection (ewbk-5666)
 • Crossword (ewbk-5665)
 • Student learning matrix (ewbk-5659)
 • Reverse crossword (ewbk-5664)

Interactivity
 • Australia’s justice system and the courts crossword 

(int-7654)

To access these online resources, log on to www.jacplus.com.au.
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